
















THE 
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DECEMBER, 1849. 


COURTS MARTIAL. 


THE peculiar constitution of a military court, and the some- 


what incongruous duties of a judge-advocate are often com- 


mented upon by legal writers. The subject has been con- 


sidered in a previous volume of the Reporter, in an article upon 
the case of the Somers.’ The same subject has recently 


attracted the attention of the profession in England, owing to 


some manifest irregularities which occurred during the Trial of 


Capt. George Douglas of the 16th. The facts are stated in 
the London Legal Observer. We take the liberty of furnishing 
a condensed abstract. 

An ox, the property of a farmer at Alderney, named Bisset, 
was killed on January 5, 1849, and it was supposed that he was 
thrown into the sea. Captain Douglas had been practising 
ball-firing on the same day, on a battery near the spot. The 
animal being taken on shore, was found to have a wound in its 
neck, and the farmer concluded that whoever had been ball- 
firing had killed the ox. Accordingly, he complained to the 
judge of the Alderney court. It was proved however in the 
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civil court that the ox was browsing after the firing had ceased. 
No ball was found in its body, nor any opening for its exit, nor 
did it appear that it was within pistol shot when the firing took 
place. ‘These were the principal direct facts to be elicited. 
Efforts were therefore made, but without success, to extort 
admissions. A constable was sent to Capt. Douglas, who testi- 
fied — to use his own words — “I was sent to inquire about a 
bullock which had been shot. I asked him if he knew any 
thing about it, and he said — no.” 

Soon after the complaint was entered, the case was heard at 
the Court of the Island of Alderney, before John Gaudion, 
Esq., judge, in presence of four other gentlemen, jurats. The 
result was a “decree ” setting forth that there had been no 
evidence produced during the inquiry * which might criminate 
or implicate any one of having committed the pretended 
crime, and that even doubts might arise whe the r the hullock die ad 
of the effects of the bullet.’ 

At about the same time a military court of inquiry was 
assembled by order of Major General Bell, commanding at 
Alderney, which was dissolved without fixing the act of killing 
the bullock upon any member of the garrison, or without even 
proving that the bullock was killed. 

One would have thought that, after such investigations in 
courts of civil and military jurisdiction, that the unfortunate ox 
case might have been permitted to rest, especially as they both 
took place on the spot, and while the memory of recent events 
was fresh in the minds of witnesses. Not so, however. It ap- 
pears that the fact that Capt. Douglas and an ensign of his 
regiment had been practising, was a matter of notoriety, and it 
was suggested that his answer to the constable involved a post- 
tive misstatement of facts! For this he was tried by a court 
martial, (which assembled, without a scrap of new evidence, at 
another island, without any judge advocate of legal education, ) 


Jor wilful falsehood, and, if it can be believed, found guilty / 


Now Capt. Douglas and his ensign had never tried to conceal 
the fact that they had been firing. Indeed it was probably a 
matter of such notoriety, that when inquired of by the consta- 
ble, (whose native tongue was French, though he could speak 


English,) he did not suppose that information on that point 
was desired. Yet nothing of this kind was considered or 
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even admitted by the court martial. Furthermore, the counsel 
for Captain Douglas, might have shown, by the best evidence, 
that a number of workmen or “navies”? were actuated by 
bitter feelings towards the owner of the ox, and might have 
shown such a connection of facts as would raise a strong 
presumption that they, rather than a gallant and humane 
officer, were guilty of the art. It might also have been 
shown that Colonel Le Mesurier, the town-major of Alderney, 
and the principal witness, was actuated by ill-feeling towards 
Capt. Douglas. Yet every thing of the sort was rigidly 
excluded. 

The proceedings in this court martial were so strange, and 
resulted in such a failure of justice, that we determined, as soon 
as we conveniently could, to criticize the case as it deserved, 
and to consider a little in detail the obvious defects of courts 
martial. ‘The great defect, however, in the trial of Capt. 
Douglas seemed to be the unfitness of the judge advocate. 
This we have found set forth in a more recent number of the 
Legal Observer, so much better than we could have done 
it, that we crave the indulgence of our readers for printing it 
entire. 


** DEFECTS OF COURTS MARTIAL — TRIAL OF CAPTAIN GEORGE DOUGLAS. 


** Although our principal duty is for the most part confined to the con- 
sideration of the various alterations in the law, whether projected or : 
carried into effect, —to a brief chronicle of the decisions in the superior i 
courts, — and to the discussion of all matters affecting the character and 
interests of the profession, —it is within our province as a ‘ Journal of 
Jurisprudence ’ to observe upon and call attention to all defects and irre- 
gularities in the administration of justice. With this view we lately 
noticed the proceedings at the court martial on Captain George Douglas, 
at Guernsey. We deem it, indeed, our duty, on the part of the profes- 
sion, to show that the failure of justice on that trial palpably proceeded 
from the want of an intelligent lawyer to assist the court on questions 
touching the admission or rejection of evidence; and we think the public 
in general will agree with us, that if there were no barrister or solicitor 
at Guernsey of sufficient experience in the rules of evidence to act as 
deputy judge-advocate, a competent person should have been sent from 
London, or procured from the nearest county, to perform the legal duties 


of that office, which ought not to have been solely confided to a military : 
officer, of whatever merit in his own profession. In the outset of this | 


discussion, we fully admit that the court martial intended to discharge its 
duty, and that it failed in doing so, not from any improper bias towards 
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the prosecutor, nor prejudice against the prisoner, but because it had not 
ill the legal and proper evidence before it, nor the assistance which a 
legal judge advocate could supply in sifting that evidence and deducing 
just conclusions. 

The United Service Gazette of the 23rd June, in an article on this 
ease, well remarks, that ‘ In civil courts it is a maxim, justified by every 
day's experience, that the man who is his own lawyer has a fool for his 
client. Military courts would practically enforce an opposite doctrine. 
Not only the military, but many of the daily and weekly public journals, 
since we first noticed the subject, have strongly animadverted on the 
result of the case; and as it involved very important principles in the 
conduct of prosecutions and the rules of evidence, we consider it right to 


place before our readers such extracts as may enable them to form a judg- 


ment for themselves on the complaint made by Captain Douglas, that he 
has not had a fair ¢rial, and that, on the one hand, illegal evidence has 
been admitted on the part of the prosecution, and on the other, unobjec- 
tionable evidence for the defence rejected. 

‘In our former article, we noticed the substance of the first and most 
important charge preferred against Captain Douglas, for conduct ‘ unbe- 
coming the character of an officer and a gentleman.’ We shall now set 
forth the whole of the charges before the court martial. ‘They were 
as follow :— 


* Ist.—For having, on or about the Sth January, 1849, when asked by constable 


Renier, in the barracks at Longy, in Alderney, whether he had a knowledge of the 


person or persons who had been firing ball on the ramparts of Longy Battery on the 
Sth January, 1849, — answered that be had no knowledge of such person or persons 
t answer, thi 


whe reas he, Captain Dougk Ss, Wwe ll kne w. atthe time he so mi de tha t 
he himself had been firing ball ¢n the said ramparts on the said 5th January, 1M9. 


‘2nd. — For having, at the civil court at Alderney, on the 9th January, 1549, and 
before a military court of inquiry, in the same place, on the 15th and 16th February, 
1849, and from the said 9th January till the 16th February, 1849, omitted, and neglect- 
ed, and refused to acknowledge that he, Captain Douglas, had, on the 5th January, 
1849, been practising ball-tiring on the ramparts at Longy Battery, in the said island 
thereby intending to conceal the fact that he, Captain Douglas, had been so prac- 
t! 


tising ball-firing on the said ramparts ; although he, Captain Douglas, knew that the 
said 15th 


ind 16th February, 1849, respectively as afores: d, in prosecuting an investigation as 


to the canse of the death of a bullock, suppose d to have been shot near the said ram- 


said civil aud military courts were engaged on the said 9th January and the 


parts on the said 5th January, and that one of the objects of inquiry in such investi- 


gation was to ascertain who it was that was or were using fire-arms on the said ram- 
parts on such day, and especially whether it was Captain Douglas who had be« 


using fire-arms on the said ramparts. 


‘ 3rd. — For having, on or about the said 9th January, 1849, at Alderney aforesaid 


when asked by Mr. Gaudion, the judge of the said island of Alderney, with a view 
of ascertaining whether he, Captain Douglas, had been practising ball firing on the 


said ramparts, how he accounted for the ‘ Times’ London newspeper, to the address 
of him, Captain Douglas, being found on the ground (meaning the said ramparts of 
Longy Battery), answered evasively, ‘ that he (Captain Douglas) could not be 
t his papers travelled through 


accountable for newspapers in his name ;’ adding, ‘ th 


the barracks, and even in the town ’— he Captain Douglas, at the same time know- 
ted, that he had, on the day in question, placed a 


| ramparts, in order to make a potato, which he 


ing, and having afterwards st 
newspaper against the wall of the sak 


had used as a mark to shoot at, more distinctly visible, and intending, by such evasive 
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nswer, to conceal t ie fact that he had been p tising ball-firing on the ss 1 ramparts 
on the said Sth January. 
‘4th. — For having, on or about the 11th February, 1849, at the said island of Alder- 


ney, addressed a letter to the town-major of Alderney, with the apparent intention ot 


explaining his conduct with reference to certain paragraphs in newspapers respecting 
him, Captain Douglas, and also in reference to the inquiry prosecute d in the 

court of Alderney, as to the cause of the deat { the bujlock near the said rai iparts, 
and as to who were discharging fire-arms on or near the said ramparts on the dt! 


January, and especially whether Captain D l las had discharged lire-arips on Or 
] 


near the ramparts on that day; in which letter he, Captain Douglas, failed and omit 


ted to state whether he had or had not discharged fire-arms on or near the said 1 
parts on that day ; but, on the contrary, b us evasive passages in sucli letter 
suggesting that other persons than himself had been discharging fire-arms on or near 
the said ramparts on that day, endeavore 1 further to conceal the fact that he, ¢ ap 
tain Douglas, had been practising ball-firing on the said ramparts on that day. 


‘We have already particularly noticed the first charge. ‘The second, 
it will be seen, is founded on the alleged omission, neglect, and refusal to 
acknowledge the fact of ball-firing. But we know of no military law 
(nor any other) which requires an accused person to acknowledge a fact 
which may subject him to an action or prosecution. On the contrary, 
according to Simmons on Courts Martial, page 97, (3rd edition,) the 
accused has ‘a right to decline answering any questions or making any 
statement, which may in his opinion be prejudicial to him in the course of 
any ulterior inquiry.’ ‘ It is a characteristic of all British jurisprudence 
that the accused shall be protected from answering all questions which 
may tend to criminate himself.’ It appears, on the examination of En- 
sign Parker for the defence, that this passage had been referred to by 
Captain Douglas, on going to the court of inquiry with Mr, Parker ; and 
it was therefore proposed to read the passage to the court martial: but 
the president said, ‘Oh, no, we will have no law books read here !’ 

‘* Looking at the evidence in support of the charge, we extract the fol- 
lowing from the able cross-examination (conducted by Mr. Warren) of the 
judge of the civil court : — 


‘ Q. After all your investigations, do you n believe that I was in any way con 
cerned in causing the deaih of this bullock 
‘A, Judging from the evidence produced before my court, J should say not. 


‘@. Have you now any reason whatever to believe that I caused the death of the 
lock ? 
lock 
‘A. No, I have not. 
] 


*Q. Did I ever refuse to acknowledge before the civil court that I liad been 


bu 


g pl 
tising ball-firing on the Sth January on the ramparts at Loney Battery ? 

* A. No 

‘ 


Q@. Do you know the constable Renier we 

‘A. Yes. 

‘ @. Has he such a knowledge of English or French as to enable him to speak 
satisfactorily as to the exact nature of expressions in English ? 

‘A. That question can lead only to the expression of an opinion. I should say 
that he is more conversant with French than English. I should doubt his under- 
standing the exact meaning of expressions in English. I mi y be right, or I may be 
wrong 


. Q Is French or English his native tongue, and does he not ve s evidence in 
your court in French ? 


3 * 





iS 
: 
is 
vi 
7 
ia 
| 
| 
: 
; 
a4 
+] 
; 
' 
: 
“ 
? n 
rv) 
| 
i] 
af. 
a 
* 
- 
] 
) 7 
| 
: 
‘ 
: 
+ 
" 
la Fy 


5 
bd 





ing to acknowledge the 


a 


‘* The following are instances of the admission of evidence 
to have been rejected. Constable Renier is asked— 
@. D 1 < Captain Douglas whet ‘ Ie W W e person was who 
Cch om 
A, lL asked i e knew the person who 1 ck t waning the shooting 
i not ask W een firing I asked 1 whetie e KneW al ! bir 

e li - W i tuken p e ou ‘ ‘ [Read ¢ er, withess corrects Lis 
l ‘ il { Si i I it Ahh WwW I crs ' il | ‘ nlLleW il I par nw ut | 
i W I it ib 1 ew? 

‘{ ipt 1 Douglas here geed tosay t e considered the question « ectionable 
The | t was, not w the ss meant, but what he satd to Captain Douglas 
t the time so that the rt might be | the situation of persons present 

e interview bet , 1 and nstable 

l Presid red the « red On its being re opened, es 
T : sn >the question 

‘* This reasonable objection would clearly have been allowed had the 
‘ourt been assisted by any lawver of the least « xperience, Ag lin, at 
p Lv 13 of th re port, Colon | Le M Surier 1s ask« d, on the part of the 
prosecution, what were the objects of the court of inquiry, and he 
inswers 

| ras ur powet t rrive at every information of the cir 

} CCS i ted t rat s set forth imthe*C et’ newspap ane 

the ( re L t roe memory with all t tthe mn 
| ~ t 
( 1 Dou S ted, after some discussion, to the witness being asked what 

Vas written tostructions Be ig desired by the court to state the nature 

{ ect e said, ‘It is founded on a universal rule in the law of evidence, 
that w ever there is a written document, it must be produced to speak for itself, 
n cle to prey nt mistakes or miscon ep ns as toils mtents In other words, 
the st evidence ust be produced that can be in this particular instance I am very 

nxious to see the instrument in question.’ 

The « t wus eared On being 1 opened, 
The President said, the court is of opinion that the examination in chief must 
er 1 its st id that t iestion objected to is adinissible ! 
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ne to you on the 16th Febr 
l nd wished t 
\ sto that eflect 
t the precise words 
lid use words to that etle 
( ive rut is uld proce 
The sé Se < Is meu £ 
' t the bullock 
| t. now be eve 1 tthel 
e pi luced betore my cou 
rl l zo lily 


rope! 


tu what is, indeed, our pt 


fact 


cs = ¢ lem l Fre i et é 
uary, did IT not say I was innocent 
t fullest inquiry to take aw 

used, but the impression I have is, thé 
{ and | reco ect he expressed a very 
ed, as it would clear him of the impu 
Which he was led to suppose exist 
ullock in question had been s!] tat 
tdid not lead tot t tuct nd as { 
vy the evidence brought betore i 


in question. 


‘* The testimony evidently overthrows entirely the imputation of refus- 


We have not space for a full 


evidence on the several charges, and must confine ourselves 


f improper andthe rejection of proper evidence. 


‘business, — the exposition of the admission 


which ought 
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‘On the part of the prosecution, the same witness was asked whether 
Captain Douglas took any part in the proceedings at the court of inquiry, 
and the answer was :— 


He did. We gave Captain Douglas liberty to call whatever witnesses he pleased 





ind also, through t e court, permiss mto put any que stious to the witnesses then be 
fore us ; of Ww 1 permission captain Douglas availed himself 

Capt 2 Douglas. — I object to the witness giving any verbal evidence as to w 
took place at the court of inquiry ; since thi tual original proceedings before the 
ourt will state what took place. This gent ian’s memory may be staken, 
e may forget the tend icy of the ex mnation the court will judge for itself « 
eading it. Icall for the oRIGINAL proceedings of the court of inquiry to be pr 
luced before the court 

President. — With reference to the obj tion of the prisoner to the witness’s givin 


verbal evidence on the subject of the tendency of the examination before the court « 


} 
j 


nquiry, this court is of opinion that verbal evidence of the witness is admissible, an 


exac uy the evidence require d: but, as C pt i Douglas desires it, the proceedings 
the court Of ing ury may be appended to these proce edings 

‘ The Prisoner -{ wish the court to understand my precise ¢ biection to the re ec] 
tion of verbal evidence given by the witness us to the tendency of the examination 
The Court cannot devolve their own duty on any witness. I find it laid down 
Simmons on Courts Mart al, (pp 1442, 443.) that “It is cle arly the duty of the court, t 
examine as to FACTs, and to apply those facts, by their own professiona knowledge 
ind ¢ Xper ence, to the solution of the question nm issue and not to admit the OPINon + 
a witness, when, by the most patient investigation, they could acquire such inform: 


tion on the subject, or such a detail of facts, as might render them competent to fort 
J i 


i corre t judgment - ‘ P , The Co t. beina i L possess'on f facts. are the o7 
proper judges of their tendency.” — \n the present instance, evidence as to the wit 
me ss’s opinion of the tende ney of the examunation, ts « ther superfl s, us the exan 
nations themselves will enable the Court to judge of the tendency of them, or it is 
alculated to prej: hore ind prejudice the inquiry before this Court. 

‘ President It is no such thing. Such evidence is neither superfluous nor calcu 
lated to pre udge this inquiry. Clear the Court.’ 


‘The instances of rejection of evidence on the part of the accused, 
which ought to have been received, are still more numerous than those of 
the admission of improper evidence on the part of the prosecution. It 
was an important part of the defence, that Colonel Le Mesurier, who pre- 
sided at the previous Court of Inquiry, and (as it was alleged) had been 
mainly instrumental in causing Captain Douglas to be brought to a court 
martial, was actuated by motives of animosity and revenge. ‘There may 
or may not have been good grounds for this imputation ; but when he ap- 
peared as a witness, it is clear that Captain Douglas had a right to im- 
pugn his testimony. Colonel Le Mesurier is asked on cross-examina- 
tion— 

‘When did you first believe that I had made an untrue statement to Renier ? 

‘ Preside nt. — Clear the Court 

‘On its resuming, Captain Douglas was informed by the Presidént that the Court 
rejected this question. 

*Q. Did you ever know there was a report that I had made an untrue stateme 
to Renier ? 

‘Upon the Court inquiring the object of this question, 
* Captain Douglas stated —“ I wish to show by these questions that I have not 


been fairly or candidly dealt with by the witne SS, whose duty it was 


j lo have given 
me the earliest intimation of the existence of the imputation m question, and aflorded 


me thereby an opportunity of at once proving the groundlessness of the charg 
) } ) I & 
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‘The Judge-Advocate, at the desire of the President, entered on the pre ceedings 


that the Court could receive no evidence wiluch might un ulpate another who had n 


opportunity of detending himself 

‘ Captain Douglas added — | beg to ask whether Iam precluded by the intimation 
of t Court from attempting to show, by questions to the witness, that there was a 
person stilit on the p irt <« { Colonel Le Me surier against me, SO as to bias his 
é t and to place me disadvantageously before the Authorities who ordered this 
iVestigation ? And may I not endeavor to find out how this charge found its way 
to General Be and the Authorities at the Horse Guards ? 


‘** The Court, the next day, made the following decision : — 


Che Court cannot admit questions Of Uus nature unless the prisoner can show 
that they bear directly on any point of the charge. The witness’s con- 


privima facile, t 
duct to the prisoner at Alderney cannot be m 


le a subject of investigation here, un- 
less shown to be so connected. The mode in which the charge found its way to 
Gene Bell is irrelevant to this in juiry, and is, besides, alre ady in evidence in the 
Fort-Muajor’s letter of the 6th February, 1549. 

‘* Captain Douglas then read a statement to the Court of his legal right 
to cross-examine the witness on the points propose d, and, after withdraw- 
ing with Mr. Warren for a short time, added the following explanation of 


the object of the questions put to Colonel Le Mesurier : — 


‘On { the chiel Objects ol my questions Is, to Show What was passing through 
my i id at the time to which the attention of the Court is directed The inquiry 1s 
Into au eged falsehood told by me, aud (as far as I understand the charges) a dis- 
hon e and fraudulent suppression of truth, and evasion of lawful inquiries. My 
cle ice is, first, to deny these charges in point of fact, and then to show to the Court 
reus for be ving that [ could not possibly be guilty of such « onduct as I suppose 
to be imputed to me, but was iniluenced by prudent and honorable motives, such as 
I was justitied in acting upon, in my own defence against liabilities sought to be 
1 lto me, as I felt, unjustly 

‘T was particularly anxious to make no statement which I was not bound to make 
to ¢ vel Le Mesurier, because I honestly believed at the time, and will distinctly 
prove it, that he might have turned any admission made by me to my disadvantage. 
1 will prove a statement of his own, made about the 17th March, to a gentleman, 
whom IL will call before the Court, that ‘if Colonel Le Mesurier and myself had been 
on good terms, he would have settled the matter the first day, by going to me, and to 
M Bisset, the owner of the bullock, and explaining to him how the fact was. That 

would lave put me upon my honor, and found out all about it.’ 

‘L will also prove that Colonel Le Mesurier and I were on unsatisfactory terms, and 


had had serions differences and misunderstandings, about the extent of my authority 
over the men of my detachment, and another serious matter. I will also show that I 
had grounds for believing that he was Indispose d to allow me to go at once to Gen- 
eral Bell to make a full explanation; and the way in which I connect this with the 
charges Is, hatas they nece SSarily involve motive and intention on my part, at the 
time, | had good motives for being very guarded in my statements and admissions to 
anv one, at that time, and especially to Colonel Le Mesurier; but that, as soon as I 
could with safety do so, I made a full, unqualified, and honorable statement of all I 
knew.’ 

‘** The cross-examination was then allowed to proceed to a certain ex- 
tent, and from which we extract the following passages : — 


? 


*Q. Do you know Mr. Bains, a Surgeon at Alderney 
‘A. Yes, very trifling 
-Q. Did you ever mention to him any thing about me, wit 


) reference to this accu- 


> 


sation 
A. I may have had some trifling conversation with Mr. Bains, and on the morning. 


rather [ should say in the 


Captain Douglas un 


*@Q. Did you say to 
and I | 


first day, if you 
A. I certainly 


regretted ex¢ eed 


mysell, tor had Captain D juzlas come t 
ned to Ald ley, 


elul 


recolues 


naty 


f ‘ourts Ma 


r arrest, 


lim that you would ( 
ad been on good ter 
‘tsayu 
rsti 


that a misunde 


I should i\ Dee ppy 


rtial. 


ithe pamflul auty 


“|l the 


words to that 


matte 


sil) what oct 


yr ex sted between ( 


he day after the 
‘ st! } 
to Lave settied 


rele 

lo pertor | piace 
| I 

r of the bu k the 
ellect 
asion, that I said | 
Japtain Douglas an 
occurrence, when | 
th mnatter Ww I 


ts coming before the public 


‘Q. Did you not say you would have gone to see Mr. Bisset, and explained 
im how the fact was, and that you would have put me on my nor, foul 
ut all about it, or words to that etlect 

‘A. I cannot charge my memory with the whole of that. In my former answer | 
id as much as I can possibly say on the subject, which was this, t d I bee 
pplied to on my landing in Alderney, | would have used my best endeavors t 
ive settled the matter. 

‘Q. Did you say any thing about putting me on my honor, or words tot effec 

A. IT have no recollection of the circumstance 

°‘¢ Would you have believed, or disbelieved, me if J had made a deliberate stat 
nent upon honor 

‘A. I would have believed Captain Douglas, of course. 

‘Q. Did you not go to inspect the carcase of the bullock on the Sth January 

A. Certainly I did not go to inspect it. [sawit by accident 

‘*The President here turned to the witness and told him ‘he was not 


ound to reply to any question tending to show hostility on the part of the 
witness towards Captain Douglas, and that such was his object in putting 
such questions!’ ‘The witness, on several occasions, availed himself ot 
this ‘ruling of the court,’ and thereby manifestly impeded the course ot 
the defence. 

‘¢ Acain, on the further cross-examination of Colonel Le Mesurier, it 
appears from the Report, p. 41, that the prisoner handed in two questions, 
informing the court that they tended to substantiate the statement which 


The first was : — 


he had made. 


Q ‘H: d we lisp ites about the extent of i milit ry authority ovel the men of 

my detachment at Alderney, previous to the 5th Januai 

The Court was cleared On re ening, the President suggested that the words 
‘ difference of opin n,’ shot © substitul I sputes, 1 this question, W 
Captain Douglas agreed to 

‘A. With due deference to the Court | to declire answering tl jHestion, 
the subject came before the Major-General, who decided upon it 

‘The second question was as follows 

. (). ‘ Have we not hada Wis lerst / r differe Ce pana ” respect go t/ 
leath of Pria ile Ri I y's wipe ¢ I ehald, lt guest on them al Gue 5 

‘This jue stion the Court decided ‘+ s ssible but lL the request « the pi 
soner, recorded it.’ 


‘*On the cross-examination of Bisset, the owner of the 


tions were put, but disallowed by the Court: — 


- Q Have you had dispute swith i cs and others, about s ce, t or nea 
your farm ? 
a have had no disputes with ‘navies,’ but two masons belonging to the build. 
ng at the breakwater-wash - 
‘his answer was here interrupted by the President, as being totally irrelevant an 
having no earthly bearing on the charges. Captain Douglas expressed a contrary 
ypimioen, especii lly with reference to the last instance in the charge ; it on the above 


ntimation, withdrew the question 
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‘@Q Were you ever informed by Colonel Le Mesurier, that General Bell | 


quired into the matter, and was satistied that no one at the garrison had shot the 


Che ( irt was cleared, and on re-« pening, this question was disallowed — on the 


ground that General Bell could be called if the prisoner thought proper to do so, 

Capt nD elas I believe the fact to be, that General Bell was so satisfied 
ind that Colonel Le Mesurier knew it My object is still to show the motives whic! 
actuated Colonel Le Mesurier, and that I ad reason to believe that he would have 
atlorded me no facilities for clearing myself, if I had volunteered an admission that I 

| been firing. Besides, General Bell cannot answer the question whi h I ask this 
witness, and w iis whether Colonel Mesurier communicated to hima particular 
Licss t 

The President refused to allow the question, and the prisoner requested that 
ight be re rded.” 


‘Then the examination of Ensign Parker for the defence was com- 
menced, and we select the following important passages - 

(? Wer you with me when I was firing at Longy, on the 5th of January last 
‘A. Yes, I was 


Q. Was it possible for the piace where we were standing to be seen by tr 
mie on guard 

A. No, it was not 

QO. W not 

‘ 

1. There was the an ofa] intervening 

(/ In what direction were we tiring 

A. With our backs towards the se we fired from the sea 

President. — The Court does not see the object of these questions ; and thinks the 
do not bear upon the subject of their inquiry.* 

(J). Were people in the habit of firing in that neighborhood ? 

r es; people were constantly firing in the neighborhood. 

i. 7 t t Uy 

Q. Do you remember meeting Mr. Bains on the Bray-road, when you and I were 
together ? 


‘A. Yes 

‘@. Have you heard that a bullock had been shot at Longy, on the 5th January 
‘A. Yes 

@. When did you first hear it 


A. On the St January 


The President declared that this matter was quite irrelevant; that the tends ney of 
lly irregular; and that the Court could not enter into the 


question of the death of the bullock it was not consistent with their duty to enter 


nto that question — ‘that the Court can neither form an oy 


ution yt } l they finally decline to enter into il, in any way. 


’ " 
l s last sentence the President read out from a paper. 


pinion nor found an invest 





Captain Douglas I really feel embarrassed as to the course whicl 
pursu I wish every part of my conduct at the time in question to be fully before the 


Court, especially that the minds of the Court should be convinced that T had no concern 
‘ } 1 i 


n the death of the bullock, or, at all events, that it should appear on the proceedings 


that I tendered distinct evidence for that purpose, and especially that of Ensign Pa: 


ker, who knew all about the transaction; and I claim the benetit of that tender. If 
the Court be satisfied that I was in no way concerned in shooting the bullock, it w 


* Why! this went to the very root of the matter from which the complaint origina- 


ted. The prisoner was firing in a direction opposite to that of the bullock, and there 
ould not have shot it 
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answer my purpose. It must be obvious to the Court, that if they be st uncerti 
m that pe nnt, my case before them is necessar y pre udiced, for they w { to se 
the total absence of a motive for telling the ss fulsehood now puted 

The President. —1 beg your pardon, Capt Douglas. If I follow correctly 4 
line of cross-examination, it goes to gire you a motive for not making any know 


edgment that you had been firing. 


‘ Capt rn Douglas Certainly, Sir ; the two ol jects are perfectly CODSsISICnI 
show the absence of a bad motive, and the existence of a good and justifiable one, 
for caution in what I did actually say and do. If I had really shot the | ck, it is 

lear 

‘The President —We realiy can hear no more on that subject. 

Captain Douglas. — Very well, Sir. 1 bow to the decision of the Court 


** Surely this cannot be maintained to be a just and legal rejection of 
improper evidence. ‘The Court was inquiring into the truth of a charge 
against a British officer, involving his character for veracity and his honor 
as a gentleman, — accused of direct falsehood, — of the wilful suppression 
of the truth, and of mean evasion of lawful inquiries ; and yet he is denied 
the right of showing that the supposed fact of the animal's death by a 
pistol-ball, on which the motive for concealment could alone rest, had no 
existence whatever; and that the charge originated in the gross ignorance 
or mistake of those who ought to have made preliminary inquiries before 
casting an imputation on any one. The business of the Civil Court was 
to inquire into the cause of the death of the bullock, and we have seen it 
come to the conclusion that there was no evidence to show that it really 
had been shot ; and then the Court of Inquiry was to ascertain whether there 
was any ball-firing, but without first ascertaining whether any mischief 


’ 
had arisen from it! The wise men of Alderney appear to have set out ii 
with the foregone conclusion, that the ox in question could not be killed 
except by a pistol-ball, and that whoever fired a pistol must be responsible i" 
for the death—never inquiring whether the animal was alive after the 


firing ceased, nor whether it was grazing in a direction or within a dis 
tance which the ball could reach. The connection between the fall of 


_—_ 


Tenterden steeple and the discov« ry of the Goodwin sands reste d upon 
the same kind of evidence. Firing of ball there was, and on the same day 
an ox was found dead. These were the only facts established. The con- 
necting link between the two events was wanting. Captain Doug!as 
knew that it was attempted to make him liable for the value of the ox, 
and the probability was that if he admitted he had been firing, the Al- 
derney Court would have decided against him. He therefore did not 
volunteer that admission ; but afterwards, when properly called upon, made 
it without reserve. He believed that advantage would be taken if he 
made any statement in the early stage of the inquiry, and he cautiously 
held his peace. This was * the head and front of his offending.” 

‘**On the former oceasion we availed ourselves of an extract from Mr. 
Warren’s defence upon the first and most important of the charges against 
Captain Douglas, and should have been glad to place before our readers 
, Written with the accustomed force, eloquence, and 
legal and logical acuteness for which Mr. Warren is distinguished ; but: 


some more passages 


we have preferred selecting as largely from the actual proceedings before 


fhbbn ‘a 


the Court as our space would permit. 
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‘“* We have now laid before our readers abundant evidence to prove, as 
we think, the necessity of securing competent legal assistance in conducting 
the proceedings of all future Courts Martial. If there be any permissible 
bias, in the reception or refusal of evidence on criminal trials, it should 
surely always be exercised in favor of the accused. He should have the 
benefit of every doubt. Let any one compare the decisions of the military 
President and military Judge-Advocate, at Guernsey, with those of Mr. 
Baron Rolfe, at Norwich, on the late trial for murder, and say which of 
the several judges is entitled to the respect and confidence of the profession 
ind the public. Verily, this Court Martial, whatever may be the result 
is far as concerns Captain Douglas, will mark an era in military jurispru 


lence ’’—thus 


Recent American Decisious. 


‘ . r 7 Al 
Supre dite f Oourt oT ] ermont a January Term. 184) 
A . e 


FITZSIMMONS v. JOSLIN. 


The creditors of a trader, who was in precarious circumstances, being unwilling 
extend to him turther credit, told him that they did not like to sell him if he could 


lsewhere, and gave him the name of another merchant, and authorized hin 


nouyV ¢ al 
t } * ¢)} } | 

to reter to them. He attempt d to purchase of this merchant, and being asked for 

his original creditors, and was told to call agai 


references, he gave the names of | 
i half an hour. At the end of the half-hour, he called again, and the purchas 
was effected. No inquiry, however, was made of the purchaser, nor did he give 
On the same day the purchaser 


met one of his original creditors, who told him that he had been called upon by the 


is he could and not make 


any assurances whatever as to his circumstances. 


at “he had given as good an account of lim « 
‘that he told him that P. (the purchaser) was a clever fellow 


} 


nd was doing a thriving business in Vergennes, and that he had sold him goods 


and he paid well, and he was ready to sell him more.” At the time of this trans 
tion, P. was in arrear to his old creditors, and their demands had actually beer 


placed in the hands of an attorney, and as soon as they learned that this last sale 
had been etlected, the y sent instructions to attach the goods last purchase d, upon 
their arrival at the place of destination. This was done, and as soon as it came t 
the knowledge of the vendor of the goods, he demanded them of the sherifi, offering 


t, but the sheriff refused. Whereupon he brought an action of trove 
iwainst the officer. IJiel/, that any one, who obtains credit upon the recommen 
dation of a third party, written or verbal, must be held responsible for the extent 
of the recommendation in the same manner as if he had made it himself, and if 
t be false in material points, and this be known to the purchaser, the vendor may 
upon obtaining knowledge of such falselood, rescind the si le and recover the goods, 


so long as they remain in the hands of the 


vendee, or have not passed trom hin 


upon a new and valuable consideration 
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THE opinion of the court was di livered by Reprie.p, J. 

The general importance of this case, to the commercial por 
tion of the community, will perhaps justify a more extended 
statement of the facts involved in it, than would otherwise lb 
required. 

The plaintiff is a merchant in the city of Troy, and sold th 
goods in controversy to one Jonathan S. Preston, of the cits 
ff Vergennes, upon whose debts the defendant, a sheriff’s dep 
uty, claims to hold them by virtue of attachments im favor of 
Wooster & Russell, and Bates _ & Sage, two mercantile firms. 
lately doing business in the city of Troy. In the month ol 
June, 1844, Preston, who had for some years been doing busi 
ness in the city of Vergennes, as a merchant, went south for 
the purpose of purchasing goods. On his way to New York, 
he called upon Wooster & Russell, and Bates & Sage, in 


Troy, to each of which firms he was indebted, to the amount of 


J 


about five hundred dollars, and told them he could not then 


i 
ld 
bs y them any part of what he owed them, but that he wished 

Sais more goods, and thought of going to New York 
for that purpose, and wished to know if they were going to 
trouble him if he did so, and said if they were, he would not 
buy. They gave him every assurance that they had no such 
intention ; said they had no objection to his purchasing good 
elsewhere, and he must pay them as soon as he could, and an 
would receive of him small sums, from ten to fifty dollars, a 
he could spare the money. 

Preston made the purchase of his dry goods in New York, 
and returned to Troy to purchase his groceries. Bates & Sagi 
told him they did not like to sell him such goods, if he could 
get them elsewhere; if he could not, they would sell him. 
Upon Presten’s inquiring for grocery merchants, they gave him 
the plaintiff’s name, and two others in that trade. In conver- 
sation between Wooster and Preston, about the same time, he 
told him he could refer to him. Immediately afterwards, and 
on the 1st July, 1844, Preston applied to plaintiff to sell him a 
bill of groceries upon credit. ‘The plaintiff inquired for refer- 
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ences, and he gave him the names of Wooster & Russell, and 
Bates & Sage, and plaintiff told him to call in the course of 
half an hour, and he would give him an answer. He did call, 
and plaintiff sold him the goods in controversy. The plaintift 
made no inquiries, and Preston gave no assurances or represen 
tations as to his pecuniary circumstances. The same day 
Preston saw Wooster, who inquired if he had made the pur 
chase, and upon being answered in the affirmative, Wooste: 
told Preston that plaintiff had called upon him and he had given 
as good an account of him as he could and not make himself 
liable. Said he told him Preston was a clever te llow and was 
doing a thriving business in Verge nnes, and that he had sold 
him goods, and he pad well, and he was ready to sell him more. 

It appeared in the case, that whea Preston first began t 
trade with Wooster & Russell, and Bates & Sage, he repre- 
sented to them that he was perfectly able to pay his debts, and 
worth from one thousand to fifteen hundred dollars above his 
debts, and had never stated the contrary to them ; but in 1845 
he told them, that in consequence of sickness in his family, he 
had not been doing as well as formerly, and had to increase the 
mortgage on his place. It also appeared that at the time of 
making the purchase of plaintiff, Preston was insolvent, and had 
never paid for the goods. ‘The goods were shipped for Ver- 
gennes on the 3d of July, and arrived on the 6th. Some 
months before, Bates & Sage had sent out their demand to 
an attorney in Vergennes, to watch Preston and secure them. 
if necessary. Immediately after the purchase by Preston, 
Wooster & Russell sent their demands to an attorney there, 
with instructions to attach these goods when they arrived, which 
defendant did as soon as they were laid upon the wharf, upon 
the debts of Wooster & Russell, and Bates & Sage. As 
soon as plaintiff learned these facts, he went to Vergennes and 
demanded the goods of defendant, on the 17th day of July, 
and offered to pay the freight, but defendant declined giving 
them up. Whereupon he brought this action of trover. 

This is certainly a somewhat uncommon case ; and which, for 
the credit of the mercantile profession, one would hope might 
not soon become common. As a question of moral justice it 
could admit of no doubt whatever. That of itself would not 
be conclusive upon the legal rights involved, but it is perhaps 
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some guide as to what ought to be the result, at which the 
court should aim, at which they should strive to come, if it 
can be compassed without too much outrage upon the settled 
principles of the law. It has been often said that the rules of 
the law, when wisely administered, are always consistent with 
the relations of moral justice and absolute equity. lt may be 
safely said, that it must argue some vreat deficiency somewhere, 
when that is not the case. But viewed simply in that light, it 
is but an insult to our common sense of justice, to ask whose 
right to these goods is superior, the plaintiff, or Wooster & 
Russell? In moral justice the claim of Wooster & Russell to 
these goods, as against the plaintiff, is no better than that of a 
mere trespasser, or indeed of one who obtains goods by false 
pretences, and who is consequently liable to public prosecution 
ind infamous punishment, in most of the states. And as be- 
tween the plaintiff and Preston, where the mere question of title 
undoubtedly rests, there seems to be no reasonable ground of 
doubt, that the plaintiff’s claim tn foro conscienti@, is superior. 


If we admit for the moment that Preston is wholly guiltless of 


any moral wrong, which it is certainly difficult to believe, so 
also is the plaintiff. In this view the plaintiff has been led into 
an innocent mistake, without fault on his part, and under that 
mistake entered into the contract of sale. If he had known all 
the facts, which Preston knew, and which Preston supposed he 
believed he knew, but at the same time also knew that he did 
not correctly understand, he would never have delivered the 
goods. Can it be said then, that when one party acts under a 
misconception of the facts, most material to the contract, which 
are known to the other party, and studiously kept back, knowing 
that the other side is acting under this delusion — can it be said 
that such contract is binding at the bar of conscience, or indeed 
in moral or legal justice? I trust not. 

But may it not with fairness be argued, that Preston was 
not wholly innocent, notwithstanding the jury did not find 
him guilty of any concert with Wooster & Russell, and Bates 
& Sage, to obtain the goods for their benefit? He must have 
known himself to be somewhat unworthy of credit, and that 
Wooster so considered him, as also Bates & Sage, as they all 
virtually declined giving any further credit to him. He must 
have known too, that the plaintiff would never trust him, unless 

















mee Sorte 





re eG Pa 


co fee 


90 ey 


28 IR on . 
ee 





L100 Ree nt American Decisions. 


he was recommended, as being better, than he in fact was. He 
must also, as a reasonable man, have known, that if Wooster 
told ‘ai ntiff the simple truth, he would no more trust him than 
he would put his goods in the fire. When then he found the 
plaintiff willing to trust him, he must have known, and did 
know, that something more than the truth, or something dif- 
ferent from the truth, had been told him: in short, that he was 
leceived, and if he parted with his goods, he did it under a 
lelusion as to the facts. Is it true, shew, that Preston is any less 
guilty of fraud, than if he had himself made the false impres 

sion ¢ Is it of any importance to the legal aie of Preston’s 
cts, that there was no common motis e operating upon himself 
and those to whom he made reference ? The plaintiff is as truly 
deeeived and defrauded as if there “had heen a preconcert 
hetween Preston and his other creditors, to whom he referred 
Ife must in every view be implicated to the fullest extent, in 
what his agent did, wit ‘thin the scope of what he expected him 
o do, or within that which he knew he had done, if he still 
persisted in taking the benefit of the act. These are but ele- 
mentary principles in the law of agency, familiar to all in the 
profession, and almost innate in the breast, of all men not wholly 
insensible to all just moral relations. 

But in coming to the examination of the decided cases upon 
this subject, if we attempt to digest and reconcile them, there * 
is perhaps more difficulty. The case of Langridge v. Levy, 
vrsa: (2M. & W. 519; 4 Id. 336.) and the ease of 


Cornfoot v. Fowke, (6 M. &. W. 358.) seem to me wholly 


et ”? 


irreconcilable, so far as any general principle is attempted to 
he evolved from them. And in my humble judgment, I feel 
compelled to declare, that both of those cases seem to be 
wholly at variance with the general current of the authorities 
upon that subject, since the case of Pasley v. Freeman, (3 
T. R.51.) The principles there declared and sustained by 
the majority of the judges, with great learning and clearness, 
and which has formed the basis of all the subsequent determin- 
ations upon the subject, is that “a false affirmation made by the 
defendant, with intent to defraud the plaintiff, whereby the 
plaintiff receives damage, is the ground of an action.” “It 
is not necessary that the defendant should be benefited by the 
eit, or that he should collude with the person who is.”’ It 1s 


J 
det 
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true, that Lord Eldon, in Evans y. Bicknell, (6 Vesey, 186,) 
enters into a somewhat extended discussion of the case of 
Pasley v. Freeman, in order to show its dangerous character, 
in practice. And so far as I know, we have got the first hint 
of the necessity of extending the doctrine of the statute of 
frauds to this subject, which has been adopted in England, (6 
Geo. 4, ch. 14; what is commonly called Lord ‘Tenterden’s 
Act,) and in many of the American states. The case of Pusley 
v. Freeman has nevertheless been followed, when not controlled 
by positive statutes, except as particular cases may, under 
peculiar circumstances, slightly have deviated from the path 
there marked out. But the cases above cited from M. & W. 
seem to me wholly at variance with the doctrine laid down in 
Pasley v. Freeman. The case of Langridge v. Le VY, is so 
peculiar, that it could hardly be esteemed of much importance 
to give it an extended examination. The striking peculiarity 
of the case seems to be, that there is no privity whatever 
between the parties to the action. If one is to be held ina 
court of law, absolutely liable to every body, for all the remote 
consequences of his acts and declarations, provided only, that 
they may be supposed to be somewhat within the range of his 
probable contemplation at the time they occur, the labors of 
courts must in this class of inquiries be very greatly extended. 
We shail soon have to entertain actions for fraud, not only in 
favor of the party primarily injured, but also in favor of all his 
creditors, for the reason that his ability to pay was thereby 
lessened. We recollect such an action once being brought in 
a neighboring county, which excited so much levity about the 
bar, that it was with difficulty the court could put on a degree 
of gravity sufficient to hear the opening argument for the 
plaintiff, which closed the discussion, the case being really too 
ludicrous to be seriously entertained. But if the case of Lan- 
gridge v. Levy is sound law, the counsel im that case, instead 
of being laughed out of court, should have been commended 
for his wisdom and sagacity. 

The case of Cornfoot vy. Fowke is certainly a most remark- 
able instance of self-delusion, brought about by the severity of 
one’s own discriminations. Lord Abinger, who dissented from 
the opinion of the majority of the judges, seems to have readily 
comprehended the delusion under which his brethren were 
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language. But when the majority of a court of law gravely 
tell us, that in a case where the defendant has been most 
grossly deceived and cheated, by the false representations of 
the plaintiff’s agent, which the plaintiff himself knew to be false, 
but did not expect the agent would make, but which became 
essential to induce defendant to make the contract, and were 
consequently made by the agent at a venture ; that when the 
plaintiff, after knowing the facts, still persists in enforcing the 
contract, it should be said the defendant is liable, because there 
is no fraud on the part of the plaintiff, none on his own part, 
beeause he made no represe ntations, and none on the part of 
the agent, because he did not know them to be false; it is 
certainly not a little calculated to shake our reliance upon human 


laboring, as indeed he always did all intricacies of thought o1 


judgment and discrimination. One is almost compelled to doubt, 
if indeed these men can be serious. It almost strikes the mind 
as matter of mere badinage. It is searcely surpassed in its 
ethical or metaphysical acumen by the sophistry of the ancient 
schoolmen, by which it was attempted to be proved, by syllo- 
gistic reasoning, that, in a foot-race, Hercules could never 
overtake the lobster. This whole subject is placed in the 
clearest possible light by Lord Denman, in Wilson v. Fuller, 
(43 Eng. Com. Law R. 634,) in these lines: “* We think the 
prineipal and his aie nt are , for this purpese, compli te ly identi- 
fied; and that the question is, not what was passing in the mind 
of either. but whether th purchase r was in Fact deceived by 
them, or either of them.” That rule, applied to the case of 
Cornfoot vy. Fowke, would have led to the same sensible con- 
clusion to which Lord Abinger came: ** That whether there was 
moral Fraud or not, if the purchase Yr was actually deceived in 
his bargain, the law will relieve him From it.’ Itis true that 
the case of Wilson v. Fuller, where the court of king’s bench 
adopt the reasoning of Lord Abinger, in Cornfoot v. Fowke, was 
itself reversed in the exchequer chamber, but merely upon the 
ground, that in that case the purchaser did not rely upon the 
representations of the agent, but upon his own knowledge of the 
subject, and the general custom of the place. It is therefore, 
I think, impossible to say that the case of Cornfoot vy. Fowke 
has been followed, or to believe that it can be generally adopted 
by the courts of common law, either in England or this country. 


oo 
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The cases must revert, and can only find secure repose upon 
the old basis, that a contract, superinduced by substantial fraud, 
entering into the very basis and framework of the contract, and 
without which it would not have been made, cannot be enforced 
against the party thus misled, whether the fraud originated with 
the other party, or his agent ; whether it was concerted by the 
principal, or adopted by him. If, indeed, as was held in the 
exchequer chamber, in Wilson v. Fuller, (45 Eng. C. L. R. 
634,) a party falls into a delusion for want of proper examin- 
ation, and by a rash confidence in his own knowledge or saga- 
city, the law will not relieve him from his contract. 

And many of the cases have gone even farther than this, 
in making parties liable for the consequences of false repre- 
sentations made by them in good faith, but without proper 
examination. In Clark y. Foster, (8 Vt. R. 98,) which 
was an action on the case, for a fraudulent imposition upon the 
plaintiff, by defendant, in representing himself as the agent of 
another, and as having authority to convey real estate, when in 
fact he had no such power, although he supposed he had. It 
was held, there was no necessity of 
defendant. He must see to it, that he had such authority as he 


showing moral fraud in the 


represented himself to have. That it argued some wrong on his 
part to assume to do the act, when he did not know that he had 
sufficient authority, although he supposed he had such authori- 
ty. And that where one of two persons, innocent of any in- 
tentional wrong must suffer, it was reasonable the loss should 
fall upon him, who was most in fault. The same was substan- 
tially held in the case of Fvans y. Collins, reported in note 
to Wilson vy. Fuller, (43 Eng. Com. L. R. 659, in the Q. B. 
1845.) The action was case, for a false representation, whereby 
the sheriffs of London were induced to detaim the wrong person 
under process. The plaintiff had a verdict upon two issues ; 
and the defendants moved to enter a verdict for them on one 
issue, because it was not proved, although alleged, that de- 


' 4 
Fendants knew the statement to be false. Lord Denman said, 


* One of two persons has suffered by the conduct of the other. 
The sufferer is wholly free from blame, but the party, who 
caused his loss, though charged neither with fraud, nor with 
negligence, must have been guilty of some fault, when he made 
a false representation. He was not bound to make any state- 
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ment, nor justified in making any, he did not know to be true ; 
and it is just that he, not the party he has misled, should abide 
the consequences of his misconduct.” The declaration was 
held sufficient without the scienter, in this case. 

So too it is not always necessary there should be an express 
representation ; one will often be inferred from circumstances, 
which are in fact equivalent to such positive representation, as 
in Bruce v. Ruler, (AT Eng. C. L. R. 290,) where defendant 
induced the plaintiff to accept an insolvent tenant in his stead, 
without making known such insolvency. The defendant made 
no positive representation whatever, as to the one he offered, 
as tenant. ‘The court held, that the mere fact of offering him 
as such, to take his own place, was equivalent to a represen- 
tation of his solvency, and as he knew the contrary, he was 
guilty of a fraud. Bailey, J. says, “ I thought at the trial, — 
that keeping back that fact was, legally speaking, a fraud, which 
rendered the defendant liable.’ Lord Tenterden says, le | 
think so now.” Bayley, J. ‘It is very desirable, if possible, 
to make people honest.” Holroyd, J. “I think it was clearly 
a fraud.’’ So too in Hill v. Gray, (2 Eng. C. L. R. 459,) it was 
held, that suffering one to buy goods, under a wrong impression 
as to their quality, in an essential particular, is a fraud, although 
the seller did nothing to induce the misapprehension ; and that 
the purchaser is not bound by the contract. The only misap- 
prehension in this case was in regard to the picture, which was 
the subject of the contract, having belonged to the cabinet of 
Sir Felix Agar. It was sold and bought, as one of Claude’s, 
and was confessedly genuine, but the sale was held void, be- 
cause the purchaser was allowed to buy it, supposing it had 
belonged to that particular cabinet, which in his estimation 
greatly enhanced its value, and which the seller knew to be 
false. Lord Ellenborough said ; “ Although it was the finest 
picture Claude ever painted, it must not be sold under a de- 
ception.” 

Some of these cases carry the doctrine of legal fraud beyond 
the general scope of the cases, upon that subject, and somewhat 
perhaps beyond that of Pasley v. Freeman, in terms certainly, 
if not in principle ; but with the exception of Langridge v. 
Levy, they do not go beyond the just and safe limit of requiring 
uprightness and fair dealing, both in the suggestion of false- 
hood, and the suppression of truth. 
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And in regard to representations made by others, without 
authority, at the time, the person who takes advantage of the 
influence of such false representations, to obtain an unjust con- 
tract, or who adopts a contract, made for his benefit, through 
the instrumentality of such representations, becomes himself a 
principal in the fraud, and it is the same as if he made the 
representation himself. Pimore y. Hood, (35 Eng. C. L. R. 
13.) This was the case of one in treaty for the sale of a 
public house, and who represented to one Browmer, that the 
monthly receipts amounted to a given sum. ‘This, at the time, 
the defendant knew to be false. Drowmer failing to complete 
the contract himself, procured the plaintiff to come and take it, 
and had repeated this false representation to him, and this was 
known to defendant at the time he closed the contract with 
plaintiff, although he himself made no representation whatever 
to plaintiff, and gave Browmer no authority to make any on his 
behalf. Some of the judges in the common pleas, in deciding 
this case, seem to suppose it to be like that of Langridge v. 
Levy. But to me it seems nothing more than the common case 
of one being liable for the acts of his agent, whether he gives 
CX] ress authority, or adopts the m subse que ntly. It 1s but per- 
petrating a fraud for one’s own benefit, through the instrw 
mentality of an innocent and volunteer agent. And if the 
doctrine of Cornfoot v. Fowke is to be regarded as sound, this 
case is undoubtedly overrated. 

But to apply these principles to the present case. If both 
firms to whom Preston referred, and on whose behalf the de- 
fendant claims to hold the goods, were to be regarded by 
the court as equally implicated in the “ gross, rank fraud,”’ by 
which the goods were obtained, to use the words of Lord Ken- 
yon, in Willis v. Martin, (4 'T. R. 68,) then we should have 
no doubt they would be estopped from setting up their own 
fraud in defence of the action, as was held in Hill y. Parrott, 
(3 Taunton, 274,) and Biddle v. Levy, (2 Eng. C. L. R. 277.) 
But here it is not shown, that Bates & Sage made any repre- 
sentation whatever. The case must therefore rest upon Preston’s 
title. And here it seems to us the case is equally free from 
doubt. If goods are obtained, by means of a gross fraud, it 
seems of small import, whether the purchaser participated in 
the fraud to the full extent. The question is, has the seller 
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been cheated, and deceived, by means for which the purchaser 
is legally responsible t 

We do not intend to say, that in a case like the present, the 
purchaser is bound, whether interrogated or not, to disclose his 
true circumstances as to property. That will depend upon the 
nature of each case, somewhat, no doubt. If one is wholly and 
notoriously desperate, m regard to pecuniary responsibility, it 
could not be said, that he would be legally justified, in saffering 
himself to pass for a man of substance, although he himself had 
been in no way instrumental in bringing about the delusion, if 
such a case could be supposed, as likely soon to occur. Within 
the range of cases of questionable responsibility, no doubt the 
person seeking credit is justified in obtaining it, by mere silence, 
or by fair promises — since these are, m some sense, the staple 
of commercial enterprise and prosperity. But beyond this, we 
do not see how any one can be justified, even in the suppression 
of truth, much less in the suggestion of falsehood, whether by 
himself or others, on his behalf. 

But we think, in the present case, Preston was guilty of some- 
thing more than mere silence. We think he is responsible for 
the representation made by Wooster. He had told Wooster, 
that his circumstances were getting worse, that he could not 
pay him; and he knew that Wooster did not intend to trust him 
farther; and still that he was willing to recommend him to the 
plaintiff, as being worthy to be trusted. He must have known 
then that Wooster intended to say something on his behalf 
which would have a tendency to gain him credit. And knowing 
that the truth could have no such effect, he must have known 
that he would, in order to effect his object, be compelled to 
assert falsehood, and that he was prepared to do it, and if ap- 
plied to, would do it. In sending one to Wooster, under this 
state of facts, he is no doubt far more culpable in a moral point 
of view, than to have made the representation himself, and pre- 
cisely as much so in law. His conduct too, when informed 
by Wooster what he had told the plaintiff, shows very clearly 
that he had only done what he expected, and what he desired. 
This view of the case was excluded from the jury by their being 
required to find, in order to find for plaintiff, that Preston was 
partaker of Wooster’s fraud, that is, the same fraud and the 


same purpose, 
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But aside from all evidence of actual previous knowledge 
that the representations of Wooster in relation to the credit of 
Preston, were to be, and must of necessity be false, in order to 
answer in any sense the end contemplated; we think that as a 
general rule, it is safe to say that one who obtains credit upon 
the recommendation of some third party, whether written or 
verbal, must himself be held responsible for the extent of the 
recommendation, the same as if he made it himself; and if it 
is false in material points, and this is known to the purchaser, 
the seller may, upon obtaining knowledge of such falsehood, 
rescind the sale and recover the goods, so long as they remain 
in the hands of the vendee, or are not passed from him upon 
any new and valuable consideration. This is but simple justice, 
even if we consider the parties equally innocent. But enough 
has been said to show that Preston is to be considered as legally 


liable for the consequences of Wooster’s representation. If 
one refers to another, upon any subject, it is a general rule of 


evidence, that he is bound by what that person says upon the 
subject ; the same as if he had said it himself. But it has been 
said in the argument of this case, that referring to another for 
a character, or credit, does not come within the rule. But I 
confess it does not so strike my mind. A merchant, or profes- 
sional man, who refers to another for a character, or credit, is 
understood to refer to Ais own Friend, not the friend of the 
person seeking information. It often happens that the person 
referred to is the mutual friend of both parties; but he is 
selected by the person wishing for credit— he is supposed to 
speak on his behalf, for his benefit, and he is understood, in 
naming him, to vouch for his ability to give correct information, 
e source of information upon that 


1} 


and for his being a relia 
subject ; and if he is not, the consequences should fall upon 
him who named him; who knew, or ought to know his char- 
acter; and especially whether he lay under any special tempt- 
ation to misrepresent. ‘That in the present case was the secret 
of the entire fraud practised upon the plaintiff. If plaintiff had 
known what Preston knew of Wooster’s motive to deceive him 
in regard to Preston’s credit, he would have placed no reliance 
whatever upon him. He would, from the very first, have sus- 
pected his sinister design. To say then that he was plaintiff's 
agent, and not Preston’s, in giving this character, (for he clearly 
was the agent of one of them) is little less than absurd. 
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I should be content to hold, in a ease like the present, that 
the mere fact that the plaintiff was deceived, as to the facts, at 
the time he gave the credit, and that Preston knew that he was 
so deceived, or he would not have parted with his goods, is a 
sufficient ground, according to the case of Bruce v. Ruler, ut 
supra, to entitle the plaintiff to rescind the contract at his ele: 
tion. But it is not necessary to go that length in the present 
case. Judgment reversed and new trial. 


Circuit Court of the United States. District of New Hamp 
shire, Octob: , T' rin, 1849, 


JosEepu Smita v. ATLANTIC Mutua Frre Insurance Co. 


In suit by a me r of a Mutual Insurance ¢ ompany, against the Comp ny 
tter cannot, in a pl Latement, interpose the objection, that under a clause 
their charter, suits can only be brought at the term of the Court next succeeding 
the loss 
W it i l isu ! pan se ter contall 1 suc clause was 
to be paid to a third person in case of loss, such person is not bound by the forego 


Tuts was assumpsit on a policy of insurance made by the 
defendants to Dana & Carpenter, of Attleborough, Mass., on 
certain paintworks, &c. The amount insured was $1500, and 
in case of loss it was to be paid to Joseph Smith, of Pawtucket, 
who brings this action. The defendants were averred in the 
writ to be a corporation under a special act of the legislature 
of New Hampshire, and to be doing business at Exeter, in that 
state. They pleaded generally in abatement, that this court 
had no juris liction over the present case. On this fact issue was 
joined by the plaintiff, and at the trial the defendants showed 
that after the fire, March 28, 1848, the plaintiffs on the 12th of 
April, 1848, demanded more than the company thought had 
been sustained in damages by the fire, most of the injury being 
in their opinion caused by the explosion of a steam boiler, for 
which they did not consider themselves liable. That on the 2d 
June, 1848, the company voted to allow for the loss, $200 in 
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full, and on the 10th July, 1848, communicated the result to 
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Mr. Austin, the counsel for the plaintiff, who had demanded the 
amount due. 

The present action was then instituted in this court, for that 
last supposed amount, although a session of a state court had 
intervened since the decision of the company, at which this suit 
might have been brought, and where it was insisted that by the 
act of incorporation, the insured were bound to bring it, under 
the following clause in the second section of their act. 

“ And the directors upon a view of the same, or in such other way as they may 
deem proper, shall ascertain and determine the amount of said loss or damage, within 
ninety days after notice aforesaid, and if the party suffering is not satisfied with the 
determination of the directors, the question may be submitted to referees, or the said 
party shall bring an action against said company tor said loss or damage, at the next 
court to be held in and for the county of Rockingham, and not afterwards, unless 
such court shall be holden within sixty days after such determination ; but if holden 
within that time, then at the next court holden within said county thereatter.”’ 

It was contended first by the respondents, that on this clause 
and the facts in the case, no jurisdiction existed in this court, 
and it was agreed that this objection be considered before in- 
structing a jury in relation to it. 

The point was argued at the May term, 184, by J. Wells, 
for defendants, and Jvers J. Austin, of Massachusetts, for the 
plaintiff. 

Woopsury, J. It is objected that the respondents cannot 
interpose this exception to the suit, having not been brought in 
the first court sitting in the county where they did business, and 
“not afterwards ”’; first, because they did not communicate their 
decision to the insured or to the plaintiff, ‘‘ within ninety days 
after notice ’’ of the loss. 

But we do not understand the charter as requiring this, but 
only that they shall determine on the amount of the loss within 
that ninety days. That determination being a matter of record, 
and the insured being a member of the corporation, where, as 
here, it is a mutual association, he can obtain information of it as 
soon as he pleases, or defer it as long as he pleases. In respect 
to such notice, a member of a mutual insurance office, who is 
himself one of the insurers, stands entirely different from a 
naked insurer, in a corporation where he has no interest, and 
has no means to look at records as he has here. 

It is next objected that when the notice was given in August, 
it was not to the assured, Dana & Carpenter, but to the attor- 
ney of Smith, the plaintiff. 
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But it will be seen that by our views on the first exception, 
this question becomes immaterial. This special notice was 
unnecessary and useless. Yet had it been otherwise, it is some- 
what doubtful whether Smith himself claiming to be a rightful 
plaintiff, and being notified through his counsel, is not estopped 
to deny that the proper person had been notified when it is the 
one suing. 

The respondents then do not appear to have done any thing 
or neglected any thing, so as to disable them from setting up as 
a defence, that they have not been sued in the manner pre- 
scribed in the policy and charter. 

But though this exception to the right of the defendants to 
take the objection that they were not sued at the first court sit- 
ting in the county, after this decision as to the amount of the 
loss, fail, it by no means follows that this objection goes to the 
jurisdiction of the court. 

This court has jurisdiction over the subject-matter, and over 
the parties as residing in different states. See the Judiciary 
Act, and eases cited in Dexter v. Haight, and Nunam v. Litch- 
fie ld, (35 Woodb. & M.,) Jan., 1849. (See also 2 N. H. R. 
376, and 3 N. H. R. 252; Steph. Pl. 217; Paine’s C. C. 
R. Catlett’s case.) 

The objection seems to be one which grows out of the nature 
of a contract or mutual engagement between the members of this 
mutual insurance association, ratified by the legislature, and 
embodied by consent into the law itself, by which the corpora- 
tion exists and acts at all as a corporation. 

The assured stipulate with each other to sue only at a partic 
ular time, and the company made up of them united, agrees t 
he sued only at a particular time — by a member. 

This compact or agreement may therefore be a bar at law to 
a recovery at any other time by a member. Such is the con- 
tract, and parties make contracts for themselves, and not the 
court for them. Whether it may not be such a bar if inter- 
posed under the general issue, or whether it must be specially 
pleaded in bar of the maintenance of this action, need not be 
decided till the question arises in one of those modes, and in a 
suit by a member. It suffices now to say that in our view it is 
not a valid exception to our jurisdiction in a plea in abatement 
to this action, and much less a valid objection to its general 


jurisdiction which is the form of pleading it here. 
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I shall therefore on these pleadings and facts, instruct the jury 
that they are bound in point of law, to return a verdict for the 
plaintiff. 

If the court entertain these views it is understood that the 
defendants wish to withdraw their plea in abatement, and file 
the general issue or a special | lea, to attempt to take advantage 
in a different way of the same objection, and of a farther objec- 

tion that no suit for this loss can be sustained in the name of 
Smith, he not being a member of the mutual association, nor 
the person insured. 

I will hear the counsel for the parties on this motion when 
made, and also on another point of difference, in case the mo- 
tion be not allowed, whether the judgment be rendered finally 
against the defendants on the verdict, on the plea in abatement, 
or may be, 7 spondeat ouster. 

It is laid down that if judgment be for plaintiff in a plea of 
abatement, demurred to or replied to, it is interlocutory, respon- 
deat ouster. (1 Tidd, 589); but if an issue of fact be made 
and tried and found for plaintiff, the judgment is peremptory, 
quod recuperet, (1 Tidd, 588 ; 2 Bos. & Pul. 389; 1 East, 636.) 
Till the proper time arrives I do not propose to go into the case 
cited of Kittredge V. Rockingham Fire Insurance Company, 
decided by the supreme court of this state, in Rockingham 
county, December, 1847. If that case, as is supposed, has 
decided against an action for the loss being sustained in the 
name of any person except the insured, it must govern this 
court as a construciion of a local statute, by the highest local 
authorities. See 7 Howard, in Luther vy. ——) 

But the cases must be exactly parallel before I would relieve 
the corporation from its express written promise to pay any loss 
on this policy to the plaintiff. 

If the defendants have liberty to amend their plea, the 
plaintiff should have leave to amend his declaration also, and to 
declare on a special promise to pay him the amount of the loss, 
rather than the member of the Mutual Insurance Company. 

It is well settled: that A may sue on a promise made to B by 
C, to pay A, though A be not privy to the consideration. 

A had a debt against B, and B placed demands with C to 
collect and pay over to A. C is liable to A. Del. and Hud. 
Canal Co. v. The Westchester County Bank, (4 Denio, 97.) 
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(See cases collected there, 98. See form of declaring, as if 
promise to A, p. 99. 1 Bos. & Pul. 97.) And if a third 
person can thus sue an insurance company on a special promise 
which it must be authorized to make, as being merely to pay the 
loss to the mortgagee instead of the mortgagor, which is highly 
proper if the property mortgaged happens to become lost, it 
may steer clear of the other difficulty, that the action must be 
brought at the next court held in the county, because the pro- 
vision probably applies only to an action brought by one of the 
members of the mutual incorporation, and not by a third person 
on a special promise. 


Superior Court of New Hampshire, Rockingham County, 
December Term, 1847. 


KITTREDGE v. RockINGHAM Mutua Fire INsurANce Co. 


The mortgagor and mortgagee have each a separate insurable interest in the property 
mortgaged. 

By the charter of a mutual insurance company persons insured were to be members 
of the company, had a right to vote, were to give notice of any loss, and had power 
tosue. The charter further enacted that, in case of alienation the policy should be 
void and be surrendered, with a proviso, that the grantee, having the policy assigned 
to him, might have the same ratified for his own proper use, upon application to 
the directors within thirty days next after the alienation, upon giving security for 
the premium remaining unpaid, &c. A, the owner of the building, applied to the 
company for insurance upon it. The application stated that it was “incum- 
bered,”’ and contained a clause by which, in case of loss, the insurance was to be 
payable to B, who in fact at the time held a mortgage upon the property, for a less 
amount than the insurance requested. The applicant gave his own note for the 
premium, and a policy was issued in the common form, stating that the applicant 
was admitted a member, and that the company agreed to insure him, his heirs,&c., 
the sum mentioned, subject to the provisions of the charter and by-laws, “payable 
in case of loss to | a, 

After the policy was effected, A conveyed his interest in the premises, but the policy 
was not assigned. Several months afterwards the grantee applied for further 
insurance and a policy was issued to him which was stated to be “ additional insu- 
rance” to that in the former policy. More than a year afterwards the property 
was destroyed by fire, and A gave notice of the loss. In an action by B to recover 
the amount of the insurance in the first policy — held, that the insurance was not 
upon his interest — that he did not become a member of the company, and could 
not have sustained an action in his own name, if there had been no alienation. — 
Held, further, that by the alienation of A, he ceased to have any insurable interest, 
that the policy thereby became void, and that the subsequent insurance of the 


grantee did not operate as a ratification of it. 


AssuMPsIT on a policy of insurance on a windmill in Mar- 
blehead, Massachusetts. 
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The first count in the declaration alleged that George C. 
Roundy was on the 21st September, 1842, the lawful owner of 
the premises insured, encumbered by a mortgage in favor of the 
plaintiff to secure a sum of money from Roundy to him — that 

toundy applied in writing to the defendants, and signified his 
request for insurance against fire in the sum of fifteen hundred 
dollars on the property, setting forth that it was encumbered, 
and in case of loss that the same should be payable to the plain- 
tiff; that the defendants, on the third of October, 1842, by their 
policy reciting that Roundy had made the application, and had 
deposited his note payable to the defendants, for ninety dollars, 
being the premium of insurance, admitted Roundy as a mem- 
ber of the company, and in consideration of the premium, 
greed to insure to him, his heirs, \c., the sum of fifteen hun- 
red dollars upon the property against loss or damage by fire, 
subject to the conditions of the charter and by-laws of the com- 
pany for six years, commencing October 3, 1842, &c., payable 
in case of loss to the plaintiff. The declaration then averred 
that the defendants thereby agreed and promised to satisfy to 
the plaintiff, that sum within three months after the property 
should be destroyed by fire, upon notice thereof being given to 
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the company, during the time the policy should remain in force, 
subject to the provisions of the charter and by-laws; that from 
October 3rd, 1842, to April 17, 1844, Roundy had a title in 
fee simple in the property encumbered by the mortgage to 
the plaintiff ; that on the last mentioned day, he sold one half of 
his interest in the equity of redemption to Benjamin F. Locke, 
and on the same day conveyed the other half to John Roundy ; 
that Locke, August 15, 1844, conveyed all his interest to John 
Roundy, by reason whereof he became seized of the property 
in fee simple, subject to the mortgage to the plaintiff, but that 
George C. Roundy continued liable and holden to pay the debt 
to the plaintiff, to secure which the mortgage was given, and so 
continued until the destruction of the property, and still contin- 
ues liable. 

The declaration then set forth that the defendants, on the 4th 
November, 1844, by another policy insured John Roundy, three 
hundred dollars on the property, additional to the amount insu- 
red to George, payable to the plaintiff, and ratified and confirmed 
the insurance to George, and that the defendants had since 
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August 25, 1844, and prior to the destruction of the property, 
ordered that certain portions of the premium note of George C. 
Roundy to them should be paid for the purpose of paying losses 
which had happened to the company, which sums were duly paid 
and received by the defendants. It then averred the loss of 
the windmill by fire, without the fault of the assured, &c., on 
the 51st October, 1845, whereby the plaintiff sustained damage 
to the amount of fifteen hundred dollars ; that notice in writing, 
such as is required bythe charter and by-laws of the company, 
was duly given to the secretary ; that the directors determined 
that the loss was not chargeable to the defendants, &c., and the 
secretary gave notice to the plaintiff, that the same would not 
be paid, &c., and the compaay through their stock contributions 
and premium notes are sufficient to pay all losses, and though 
requested have not paid the sum insured to the plaintiff, nor 
made good the damage. 

There were six counts varying the statement of the plaintiff’s 
ease, alleging an insurance of the plaintiff, &e. 

The case was submitted to the determination of the court 
upon a statement of facts, from which it appeared that George 
C. Roundy made an application for insurance on “ his wind- 
mill,’’ September 21, 1842, “in case of loss payable to Dr. 
Kittredge, of Beverly. In the printed blank for the applica- 
tion, was the word “incumbered,” but no particular incum- 
brance was specified. A policy was issued upon this application, 
October 3, 1842, which recited that George C. Roundy had 
made application and had deposited his promissory note, &c. It 
then set forth, in the usual form, that the applicant was admitted 
a member of the company, and that the company agreed to 
insure him, his heirs, &c., fifteen hundred dollars upon the prop- 
erty against loss or damage by fire, subject to the provisions and 
conditions of the charter and by-laws of the corporation thereto 
annexed, payable in case of loss to Dr. Kittredge, of Beverly. 

A copy of the charter and by-laws was printed on the same 
sheet. The first section constituted the defendants a corpora- 
tion ; the second provided that all persons who should become 
interested in the company, by insuring therein, and their respect- 
ive heirs, executors, administrators, and assigns, continuing to 
be insured as therein after provided, should be deemed and 
taken to be members of the company, during the terms speci- 
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fied in their policies, and should at all times be bound and con- 
cluded by the provisions of the act. The seventh enacted “ that 
in case of any loss or damage by fire, happening to any member 
upon property insured, in and with said company, the said 
member shall give notice thereof in writing to the directors, 
&e.”? —“ and if the party suffering is not satisfied with the de- 
temination of the directors, the question may be submitted to 
referees, or the said party suffering may bring an action against 
said company, Xe.” 

The tenth section was in these words : “‘ That the said company 
may make insurance for any term not exceeding ten years, and 
any policy of insurance issued by said company, signed by the 
president, and countersigned by the secretary, shall be deemed 
valid and binding on said company, in all cases where the assured 
has a title in fee simple, unencumbered, to the building or build- 
ings insured, and to the land covered by the same ; but if the 
assured have a less estate therein, or if the premises be encum- 
bered, the policy shall be void, unless the true title of the as- 
sured, and the encumbrances on the premises be expressed 
therein.” 

And by the twelfth section : ‘ When any house or other build- 
ing shall be alienated by sale or otherwise, the policy shall there- 
upon be void, and be surrendered to the directors of the said 
company to be cancelled, and upon such surrender, the assured 
shall be entitled to receive his or their deposit notes, upon the 
payment of his, her, or their proportion of all the losses and 
expenses that have accrued prior to such surrender ; provided, 
however, that the grantee or alienee having the policy assigned 
to him, may have the same ratified or confirmed to him, her, or 
them, for his, her, or their own proper use and benefit, upon 
application to the directors, and with their consent, within thirty 
days next after such alienation, on giving proper security to the 
satisfaction of said directors, for such portion of the premium, 
or deposit note as shall remain unpaid, and by such ratification 
and confirmation, the party causing the same shall be entitled to 
all the rights and privileges, and subject to all the liabilities to 
which the original party was entitled and subject under this act.” 

An additional act provided that the company should have 
power to insure any kind of property, real or personal, against 
loss or damage by fire, whether the same be strictly included in 
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the terms of the original act or otherwise, and that each mem- 
ber should have a right to one vote for each policy by him effected. 

At the time the policy was issued, George C. Roundy gave 
his note payable to the treasurer, for the time being, in such 
portions, and in such time or times as the directors of said com- 
pany might, agreeably to their act of incorporation, require. 
Assessments have been made from time to time on this note, 
which have been paid. 

When the insurance was thus effected, the windmill was 
under a mortgage to the plaintiff, made December 8, 1841, to 
secure the payment of Roundy’s note to the plaintiff of the 
same date, for twelve hundred dollars and interest, payable 
within one year. No part of this note has ever been paid. 

On the 17th of April, 1844, George ¢ Roundy conveyed 
one half of his remaining interest in the premises, to John 
Roundy, and the other half to Benjamin L. Locke, who, on the 
23d August, 1844, conveyed all his interest to John Roundy. 

On the 4th November, 1844, the defendants, upon the appli- 
cation of John Roundy, insured him upon the same property, 
the sum of three hundred dollars, the policy stating it to be 
additional insurance to that in policy, number 10181, which was 
the number of the policy issued to George C. Roundy. 

The property was destroyed by fire, October 31, 1845, as 
alleged in the writ. Notice of the loss was given to the defend- 
ants, by George C. Roundy and John Roundy, on the 21st of 
November, 1845 », and on the 26th of January, the directors 
voted not to pay the loss, and notice thereof was given to 
George C. Roundy, and the plaintiff. 

The parties agreed that judgment should be rendered for the 
plaintiff or defendants, according to the opinion of the court 
upon the foregoing case. 


Marston § Emery, for the plaintiff. 

George C. Roundy had an insurable interest at the time of 
the loss. «Etna Insurance Company v. Tyler, A4 Wend. R. 
385); Strong v. The Man. Insurance Company, (10 Pick. 
10); Curry v. Commonwealth Insurance Co. (10 Pick. 533.) 

An equitable interest may be insured, and so of a special or 
qualified interest, Col. Ins. Co. v. Lawrence, (2 Pet. 25); 
Buck y. Ches. Ins. Co. (1 Pet. 165); Gordon vy. Mass. Ins. 
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Co. (2 Pick. 249. 2 U. S. Dig. 563, sec. 6; 9 Serg. & R. 
103, cited, Locke v. N. A. Ins. Co. (13 M. R. 61); Stetson 
v. Manch. Fire Ins. Co., (4 Ms. R. 330. Hammond on Fire 
Insurance Co., s. 125, 126); MceGouney v. Phe. Ins. Co. 
(1 Wend. 8&5.) 

This may be regarded as an insurance of the plaintiff. 
Whatever may be fairly implied from the terms of the writing is 
to be considered as contained in it. Potter v. Ontario and 
Livingston Mutual Insurance Co. (5 Hill’s N. Y. R. 147.) 

The additional act authorizes the company to insure, whether 
the property is strictly within the terms included within the 
original act or not. There is therefore a sufficient designation. 

The insurance of John Roundy, which was expressed to be 
additional to that of the plaintiff, was a ratification. It shows 
that the insurance of the plaintiff was regarded as still in force, 
for the benefit of the plaintiff. Finney v. The Fairhaven Insur- 
ance Company, (5 Met. 192.) The notice was given by the 
agent of the plaintiff, who made the insurance. All exceptions 
to the form of the notice have been waived. MecMasters vy. 
The Westchester Insurance Company, (25 Wend. 382;) (6 
Har. & Johns. R. 408; 16 Wend. R. 402.) 


Christie & Tuck, for defendants. 

The plaintiff was not insured. By several provisions of this 
charter, the party insured is to do something. He is to deposit 
his note and give notice of loss. ‘The plaintiff has not done 
either. The party insured is bound to pay his proportion of 
losses, and has a right to vote. The plaintiff was never bound 
to pay, nor did he possess the right. The plaintiff had no fee 
there, but only a chattel interest. The additional act only 
enlarges the kinds of property the company may insure. ‘The 
subject of insurance must still be described. The policy is void 
from the beginning, because the title and incumbrances are not 
stated according to the tenth section. 

If originally good the policy was avoided by the alienation to 
George C. Roundy. The twelfth section of the charter is 
express on this point. There has been no assignment of the 
policy to the grantee nor any -ratification of such act by the 
company. 

If the plaintiff claims the benefit of the contract, he must 
show that Roundy has complied with the terms of it. The 
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directors had no power to waive what the charter requires. 
The plaintiff has given no notice, and the notice given by 


Roundy is not true. 


Parker, C. J. At the time when the insurance was made 
in this case, George C. Roundy had not the title to the fee simple 
unencumbered, the mortgage to the plaintiff having been made 
previous to thattime. But the mortgage is not described in the 
application, nor the policy. Nor is the true title of George C. 
Roundy ‘ expressed,”’ except so far as it may be inferred from 
the fact that he is described as owner — that the word ** encum- 
bered” stands on the printed blank, and that the money is pay- 
able to the plaintiff. If it might be inferred from this, that the 
plaintiff held a mortgage, it could be but a matter of conjecture, 
and it may well be doubted whether the policy was not originally 
void under the tenth section of the charter. But it is not 
necessary to consider whether the additional act had any effect 
upon this part of the case. Assuming that the policy once had 
a valid existence, there are other matters which show conclu- 
sively, that the plaintiff cannot recover. 

The insurance was upon the property of George C. Roundy. 
He made the application. He gave the deposit note. He, by 
the terms of the charter, became a member of the company, 
and the contract to assure was made with him. He had the 
control of it, and so far as appears, might at any time have 
discharged it. In his application, he stated, that the money, 
in case of loss, was to be payable to the plaintiff, and the policy 
so runs, but this did not make it an insurance of the plaintiff, 
nor constitute the plaintiff a member of the company. If there 
had been no subsequent conveyance by George ©. Roundy, of 
the equity of redemption, the loss upon the property insured 
could not have been said to be the loss of the plaintiff, for these 
reasons. And it was not treated as his loss, when it occurred. 
The notice of it, which by the charter was to be given by the 
member assured, was given by Roundy, and that not as the 
agent of the plaintiff. This shows that the plaintiff cannot sus- 
tain a suit in hisown name. ‘The general principle is laid down 
in 1 Shep. Touch. 369, and is too familiar to need authorities 
in its support. 

In many policies the assured is so described, that any person 
may be comprehended, and avail himself of the contract, by 
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proving his interest, and showing that the policy was intended 
forhim. (1 Phil. on Insurance, 57; 2 Phil. 54; do. 378): 
Sutherland vy. Pratt, (12 Mees. & Wels. 15, 16); Hurlburt 
vy. Pace. Ins. Co. (2 Sumner R. 471); Maryland Ins. Co. 
vy. Graham, (3 Har. & Johns. 62.) But that is not this case, 


hecause the plaintiff’s property or interest was not the subject of 


the insurance. The mortgagor and mortgagee each has a sepa- 
rate insurable interest in the property mortgaged, and a policy 
made by the order of the mortgagee does not enure to the 
benefit of the mortgagee or pledgee, unless it is assigned. 2 
Phil. on Insurance, 40. 

‘*No doubt can exist,” says Mr. Justice Story, “ that the 
mortgagor and mortgagee may each separately imsure his dis- 
tinct interest in property against loss by fire ; but there is this 
important distinction between the cases, that when the mortgagee 
insures solely on his own account, it is but an insurance of his 
debt, and if his debt is afterwards paid, or extinguished, the 
policy ceases from that time to have any operation. And even 
if the premises insured are subsequently destroyed by fire, he 
has no right to recover for the loss, for he sustains no damage : 
neither can the mortgagor take advantage of the policy, for he 
has no interest whatever therein. On the other hand, if the 
premises are destroyed by fire before any payment or extin- 
guishment of the mortgage, the underwriters are bound to pay 
the amount of the debt to the mortgagee if it does not exceed 
the insurance. Upon such payment, the underwriters are enti- 
tled to an assignment of the debt from the mortgagee, and may 
recover the same from the mortgagor. ‘The payment of the 
insurance is not a discharge of the debt, but only changes the 
creditor. When the insurance is made by the mortgagor he 
will, notwithstanding the mortgage or other encumbrance, be 
entitled to recover the full amount of his loss, not exceeding the 
insurance, since the whole loss is his own. ‘The mortgagee can 
only insure to the amount of his debt. Whereas the mortgagor 
can insure to the full value of the property, notwithstanding 
the encumbrance thereon.”” Carpenter vy. The Prov. Wash. 
Ins. Co. (16 Pet. 8. C. R. 495.) 

‘‘ One whose interest was not intended to be insured, cannot 
claim the benefit of an insurance effected by others, although 
by the terms of the policy, his interest would seem to be cov 
ered.”” Pac. Ins. Co. vy. Catlett, (4 Wend. 75.) 
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It is very clear that the interest insured in this case, was the 
interest of Roundy, notwithstanding that in case of loss, the 
money was to be paid to the plaintiff. It was for an amount 
considerably larger than the plaintiff’s debt. 

George C. Roundy did not profess to act as the plaintiff’s 
agent. He had an interest in the insurance, and might, if there 
were no other objection, have maintained an action in his own 
name, to recover the amount, although if it were made to appear 
that this was done at the request of the plaintiff, and for his 
security, equity might, perhaps, interfere and secure to hima 
sufficient amount of the insurance to cover his debt. 

It is very questionable, at least, whether in case of insurance 
in mutual companies, with provisions like that in this charter, 
any one can maintain an action, except the one who becomes a 
member of the company. 

sut this objection to the plaintiff’s recovery goes only to the 
form of the action, and if this were all, the plaintiff upon show- 
ing that the insurance was made at his request and for his secu- 
rity, might be entitled to maintain an action in the name of 
Roundy. We have therefore considered the case further. 

It appears that, subsequent to the time when the insurance 
was effected, George C. Roundy conveyed all his interest in 
the premises to John Roundy and Benjamin L. Locke. The 
insurance is, by the express terms of the policy, subject to the 
provisions and conditions of the charter, and by these provisions, 
expressed with equal clearness in the twelfth section, the policy, 
which, as we have seen, was upon the interest of George C. 
Roundy, upon the alienation of that interest, became void. No 
measures appear to have been taken to continue it, by an assign- 
ment to the grantor, according to the terms of that section. 
The policy then is clearly void, as respects George C. Roundy, 
and as the plaintiff can only claim through him, he can be in 
no better situation. 

The fact that the money, in case of loss, was payable to the 
plaintiff, cannot operate to continue the policy for his benefit. 
It is payable to him only in case of a loss, for which the com- 
pany are liable, and the policy being avoided by the alienation, 
the company are no longer holden. And although George C. 
Roundy may still be liable for the amount of the plaintiff’s 
debt, he ceased by the alienation, to retain any insurable interest 
in the property mortgaged for its payment. 
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These conclusions are fully supported by the case of Carpen- 
ter V. The Prov. Washington Insurance Company, before 
cited. “If then,’’ (it is there said,) ‘‘a mortgagor procures 
a policy on the property against fire, and he afterwards assigns 
the policy to the mortgagee, with the consent of the underwri- 
ters, (if that is required by the contract to give it validity,) as 
collateral security, that assignment operates solely as an equita- 
ble transfer of the policy, so as to enable the mortgagee to 
recover the amount due in case of loss, but it does not displace 
the interest of the mortgagor in the premises insured. On the 
contrary the insurance is still his insurance, and on his property, 
and for his account. And so essential is this, that if the mort- 
gagor should transfer the property to a third person without the 
consent of the underwriter, so as to divest all his interest therein, 
and then a loss should occur, no recovery could be had therefor, 
against the underwriters, because the assured has ceased to 
have any interest therein, and the purchaser has no right or 
interest in the policy.” 16 Pet. 502, and see 16 Wend. 385. 

Nor can the expression in the policy issued to John Roundy, 
that the sum insured was “ additional insurance”’ to that in 
policy number 10181, be regarded as a ratification of an insu- 
rance which had become void by the express terms of it. If it 
could do so, it would operate as an insurance of one who was 
no party to the new contract, and who had ceased not only to 
be a member of the company, but to have any insurable interest 
in the property. 

This is making it quite too effective. Besides, the insurance 
to John Roundy was more than thirty days after the alienation, 
which is the time limited by the charter, for a ratification in case 
of alienation. 

George C. Roundy doubtless. intended that the plaintiff 
should have the benefit of the insurance he procured, to the 
extent of the amount due on the mortgage, in case of loss, and 
thereby to exonerate himself from his debt. And the officers 
of the company, or some of them, may have supposed that 
the plaintiff was insured, but where the plaintiff’s interest 
appears not to have been the subject of insurance, we cannot 
hold that he can avail himself of an insurance of Roundy’s 
interest, after Roundy’s alienation. 

Judgment for the defendants. 

VOL. II. NO. VIII. —NEW SERIES, 36 
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Notices of New Books. 


Anew Law Dictionary aNp GLossary ; CONTAINING FULL Definitions 
OF THE PRINCIPAL TERMS OF THE Common AND Civit Law, TOGETHER 
WITH TRANSLATIONS AND EXPLANATIONS OF THE VARIOUS TECHNICAI 
PHRASES IN DIFFERENT LANGUAGES, OCCURRING IN THE ANCIENT ANI 
MODERN REPORTS, AND STANDARD TREATIES ; EMBRACING ALSO ALL THI 
PRINCIPAL Maxims IN THE CoLLections or Francis, Brancu, Noy. 
AND Brown : ToGETHER WITH NUMEROUS OTHERS NOT TO BE FOUND IN 
THose Works. CompiLep oN THE Basis or SpeLMan’s GLossary, 
AND ADAPTED TO THE JURISPRUDENCE OF THE UNITED STATES; WITH 
copious ILLUSTRATIONS, CRITICAL AND HISTORICAL. [by ALEXANDER 
M. Buraiuy, Counsellor at Law, author of “a Treatise on the practice 
of the Supreme Court of the State of New York.’’ New York : John 
S. Voorhies, Law Bookseller and Publisher, No. 20 Nassau Street. 


We are indebted to the publishers for a specimen sheet of the above 
work. It is but a small part of what is to be the whole, but it gives 
promise of becoming amost valuable and complete Dictionary. It is very 
handsomely printed, in royal octavo, and will be completed in one volume 
of 1200 pages. It will cost subscribers $6,50 ; — non-subscribers $7,50. 


Tue INtropucrory ADDRESS DELIVERED BEFORE THE Law AcapemMy 
oF PHILADELPHIA, AT THE OPENING OF THE Session of 1849-50, on the 
19th September, by Witttam A. Porter, one of the Vice Provosts of 
the Academy. Philadelphia : printed by Edward Barrington and George 
D. Haswell. 1849. 

We have frequently alluded in the Reporter to the Law Academy of 
Philadelphia. Mr. Porter's address was delivered before the young gen- 
ilemen of the Academy at the opening of the winter session His dis- 
course is a very practical but very valuable one. It treats of the popular 
estimate of the legal profession and its claims to public confidence. 
Reports oF CASES ARGUED AND DETERMINED IN THE SupreEMeE Court o8 

rue State or Vermont, Volume XX. New Series, by Peter T. 

Wasnevurn, Counsellor at Law, Vol. V. Woodstock: Published by 

Haskell & Palmer. 1849. 

We are always glad to see a new volume of Vermont Reports. The 
learning of the bench and the skill of the reporter have added to the rep- 
utation of this noble state, already high in every respect. 

The volume to which we now have the pleasure of referring is equal in 
value to any which have preceded it. It contains a large number of cases 
upon the usual variety of subjects. Our attention has been called to sev- 
eral, but we have not at present the time or space to review them fully. 

The present volume contains one new feature. By virtue of a resolu- 
tion of the Vermont legislature, passed in 1846, the reporter of decisions 
of the supreme court was authorized ‘‘ to publish in the volumes of the 
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Vermont Reports, such cases decided in the district and circuit courts of 
the United States, for the district of Vermont, as may be gratuitously 
furnished to him for publication by the judges of those courts respectively. 
Under this authority two decisions by Mr. Justice Prentiss have been 
published. One of them (Bank U. S. v. Lyman,) has already appeared 
in the Monthly Law Reporter. The other (Jn re Wellman,) relates to 
‘* divisions of days ;’’—that is to the effect of priority by a fraction 
merely ofaday. ‘The decision is a learned and valuable one. We should 
be glad to print it entire, if we had room. 

It may not be amiss to allude somewhat to the character of the decisions 
of Mr. Justice Prentiss. They display great learning and legal acumen, 
and clearly entitle him to a high rank among the jurists of the country. 
It is one of the most gratifying reflections suggested by the operation of 
our republican system that gentlemen who have been distinguished in the 
elevated position of federal senators, can retire to a less conspicuous posi- 
tion on the bench of a local court, and there protected from party clamor, 
vindicate by their learning and uprightness, their claim to the unqualified 
respect of all classes of our citizens. In confirmation of this, we can 
proudly refer to the popular estimation of the district judges of Ver- 
mont and Massachusetts. 


Miscellaneous Intelligence. 


Law Maxine anv Dicestinc.— Lord Brougham has recently given 
to the profession another proof of his great versatility and indefatigable 
industry in the form of a letter to Sir James Graham, “on the making 
** His lordship, in opening, adverts to his former 


and digesting of the law. 
letters in 1843, and pays a tribute of respect to Lord Lyndhurst and Sir 
Robert Peel, for their Jabors in the same cause, and then sets forth his 
exertions for effecting a Digest of the Criminal Law, which are briefly 
thus described in a recent article of a professional journal in England.' 

‘* Their report and digest were presented in 1847; and in the next year 
Lord Brougham brought in a bill to carry the recommendation of the com- 
missioners into effect. The bill was referred toa select committee of 
the house of lords, of which Lord Brougham was the chairman, and he 
addressed letters to all the judges of the three kingdoms, requesting their 
observations onthe Digest. Waiting for their answers, the bill was post- 
poned till the Session of 1849, at the beginning of which it was again 
presented, and referred to the same select committee. Suggestions were 
received from the judges of Ireland and Scotland, but none from the Eng- 
lish judges, and Lord Brougham infers, that they are satisfied with the 
Digest.”’ 

‘The same article contains the following comments upon, or rather sy- 
nopsis of Lord Brougham’s letter. 

‘* So far as to the criminal law itself. Next as to Procedure in criminal! 


' London Legal Obs., Sept. 22, 1849. 
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law ; —the arduous task of digesting which has been performed by the 
commissioners. It consists of twelve chapters, forty seven sections, and 
1,180 articles. Lord Brougham says, ‘he has examined it with an admi- 
ration which he believes will be shared by every lawyer who studies it. 
Coupled with the former Digest of Crimes and Punishments, it gives us a 
complete code of the criminal law, and enables the legislature of this 
country to escape the grave censure of not furnishing to the people the 
means of knowing what those laws are which it commands them under 
the heaviest penalties to obey.’ 

‘ Lord Brougham contemplates the extension of this plan of digesting the 
laws, to those relating to Civél Rights, so that there may be ‘ one clear 
and intelligible text, to which the subject may resort, and by which the 
judge may decide;’ but he is anxious and uneasy, because the House of 
commons, in the last session, took the liberty to refer the bankrupt law 
consolidation bill to a select committee, and to alter both in form and sub- 
stance the digest which the house of lords had passed. 

‘** The bill, he says, consisted of two parts,—a digest of the whole 
bankrupt law, and amendments of that law. The discussion in the select 
committee of the lords was restricted, it appears, to the changes made in 
the law, and did not extend to the digest. If we read the letter aright, 
the noble lord is more offended with the alteration made in the select com- 
mittee of the house of commons in the shape and form of the bill, than in 
its substance, * No committee,’ he says, ‘can undertake with advantage 
the minute consideration of the terms in which provisions agreed upon as 
to their substance shall be couched. Confidence must of necessity be 
placed in the learning, skill, and diligence of those who have prepared 
the digest.’ His lordship states, that ‘ a most able and experienced officer 
of the bankruptey court, for above thirteen years daily conversant with 
its practice, Mr. Miller, had prepared the original bill under his (Lord 
Brougham’s) direction, and with whatever help he could give by his sug- 
gestions and advice, especially where any difficulties arose.’ The bill 
was referred to a select committee, who examined witnesses, both pro- 
fessional and mercantile ; it was then postponed till the next session, and 
in the mean time was submitted to the London commissioners of bank- 
ruptey. It came back with their suggestions, and was reconsidered by the 
lords’ committee, and in due time passed the upper house. 

** This bill, or digest, or ‘ pamphlet in a hundred pages,’ as Vice-Chan- 
cellor Knight Bruce designated it,' was then sent to the house of com- 
mons, and there, —instead of being adopted as a work of perfection, — 
was referred to a select committee. The principle of consolidating the 
bankrupt statutes into one act was adopted. Several important amend- 
ments, both in the law, in the jurisdiction of the courts, and in the mode 
of procedure were adopted. But numerous elauses relating to the creation 
of chief commissioner, sub-division courts of appeal, seniority of success- 
ion, increase of salaries and other arrangements touching the dignity, 
emoluments, and constitution of the courts, were not approved either by 
the government or select committee of the house of commons. 

** Now on these topics it is manifest that the house of commons had an 
equal right with the lords to judge for themselves, and indeed had a pecu- 
liar duty to perform in regard to the financial part of the subject. Let it 








' We rejoice in noticing the kind and complimentary manner in which Lord Broug- 
ham refers to the learned judge, notwithstanding his adverse and somewhat sarcastic 
testimony : “ The pamphlet,” he says, “has now become the law of the land, and 
the same excellent judge is now sitting in bankruptcy to administer it, and to know 
no other bankrupt law, unless indeed his contempt for codes shall make him resign 
his high office rather than submit to be governed by them, an event which I should, 
with the rest of the profession, deeply and justly lament.” 
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be recollected also, that although this was not a government measure, its 
law officers were bound to examine, not merely the general principle, but 
all its details and probable consequences ; and it appears that they are not 
yet prepared to adopt Lord Brougham’s plan of codification. We cannot 
now enter into the various objections to the proposed codifying of the 
English laws, and may refer our readers to Sir Walter Scott’s remarks 
on the Code Napoleon, observing only that even if a code were practicable 
in revolutionary France, beginning all things as it were de novo, it does 
not follow that it would be successful in England. Even Lord Brougham 
himself prefers the name of *‘ digest’’ to “code,” and digesting to codi- 
fyng. *And why? Because (he says) the word is more English and 
of more received use among us. And also, because when you only mean 
to consolidate, arrange, and systematize, — without altering, — ‘digest’ 
expressing that operation accurately, is preferable to ‘ code,’ which embra- 
cvs a wider range, extending tu new enactment.’ 

‘* The noble lord amusingly notices the dislike of the commons to innova- 
tioa! He says, ‘ Whether code or digest, the committee were alarmed, 
and articles they would have none — it must be distributed into sections. 
Nay, Arabic numerals they would have none —all must be Roman.’ 
‘The Roman numerals were restored to their pride of place — article was 
supplanted by sectzon.’ ‘These and other alterations in the bill his lord- 
ship views as ‘ fatally obstructing the great work of law amendment, in 
its most important branch, — digesting the existing laws. If the proceed- 
ings of this select commitiee (says his lordship) are to form the precedent 
in future cases; if departing from the rational course pursued by their 
predecessors, by the Eldons, the Redesdales, the Tenterdens, the Lynd- 
hursts, no credit is ever to be given, no confidence granted to learned and 
experienced men employed by the state, and consummately qualified to 
digest our laws, but each article is to be examined, each expression scru- 
tinized, every word weighed in golden scales by both houses of parlia- 
meut; then, I say nothing of the injury that may result to the work, but 
[ speak with a reasonable consternation of the time which must necessarily 
be required for this process.’ 

‘* We have here tu observe, that although the proposed digest of the crim- 
inal law has been prepared by ‘learned and experienced men employed 
by the state ;’—the bankruptcy digest did not receive that advantage. 
With every possible respect for the London bankruptcy commissioners and 
tur Mr. Miller, their able officer, we cannot wonder that the house of com- 
mons and the government thought proper to judge for themselves before 
they permitted the act to pass. We admit that the law of bankruptcy, 
affecting so largely our trade and commerce, is of great importance, and 
that the judges and officers who administer it, should receive all due 
honor and emolument; but it may be fairly questioned whether their min- 
isterial and official duties ought to be placed in so high a rank as the 
framers of the bill proposed. We apprehend that nota little of the vitu- 
peration with which the commons and their committee have been visited, 
has been owing to the rejection of the clauses bearing upon the personal 
interests of the bankruptey staff of officers. ‘ Our laws,’ says Lord Broug- 
ham, ‘are prepared by individuals or by boards in connection with the 
government; but there is no communication between those parties from 
whom the different bills proceed. Hence there is no guarantee whatever 
against the most manifest inconsistencies in their various provisions. But 
again, each party has one particular object in view, and his del is framed 
to obtain that object.’ 

‘* The consolidation or digesting of the bankrupt law, and the increased 
remedies against fraudulent debtors, were excellent objects ; but suspicion 

36 * 





oe 


—— 
ete en eee 


44 


ee 
Pl eee 














426 Miscellaneous Intelligence. 


was evidently raised, that along with these public purposes there were 
other ends to be attained, namely, the aggrandizement of certain individ- 
uals who had secured the favorable ear of lord Brougham. Hence the 
bitterness with which the rejection of certain clauses have been viewed, 
the keenness with which the errors in the act are criticized, and its omis- 
sions condemned. ‘These errors and omissions, whether aseribable to the 
original framers of the act, or those who suggested alterations, are pointed 
out with much minuteness, and to which we may hereafter advert. It is 
said, that ‘no less than nineteen statutes are left out of the repealing 
schedule, each of which contains provisions touching bankruptey. Con- 
sequently (it is contended) that ‘ endless doubts will arise respecting the 
existence of those provisions after the new act comes into operation.’ 
We cannot partake of this apprehension : the last enactment will of course 
prevail, just as, we presume, it would have prevailed had the bill remained 
unamended as it came from the lords’ committee, without any schedule 
of statutes wholly or partly repealed. It is, we conceive, a great advan- 
tage aud practical convenience to know what former acts are expressly 
repealed and to which there will be no oceasion hereafter to refer, except 
in regard to transactions privr to the new statute. We therefore think 
that the condemnation of the * repealing schedule’ is not well-founded.’ 

‘* It is somewhat remarkable, that the letter, except by a brief reference 
to the necessity of improving the procedure of * martial tribunals,’ has 
been confined to bankruptcy and criminal law. Neither the law of real 
property, including a general register of deeds and forms of conveyance, 
nor the comprehensive and fruitful topie of chancery reform, both in juris- 
diction and procedure, is in any respect noticed by the noble and learned 
lord. Perhaps these and other subjects on which his lordship has from 
time to time spoken and written, will, ere long, form the materials of 
another ‘letter missive.’ ‘These publications from so masterly a pen, are 
always interesting, as well to the public as the profession, and they serve 
to mark the restless footsteps of the law reformers, and enable us to trace 
how far they have proceeded, and to desery whither they ultimately tend. 
We welcome therefore the present, and shall gladly pay our respects to 
the next ‘ epistle general’ uf the great apostle of law reform.” 


‘*'Triat py Jury.’’ In the pages of a contemporary? we find a se- 
vere criticism on a bill brought during the late session into parliament, 
which we notice, not so much with reference to the bill itself, as to the 
efforts made by our learned contemporary to defend and uphold the jury 
system. ‘* We have never shown,” says the learned writer, ‘‘an undue 
disposition to oppose any alteration in the law which was recommended 
by a reasonable chance of benefit to the country ; but we are quite unable 
to keep pace with the restless innovations of the attorney-general, and 
we owe no apology for denouncing this new measure of his as a very 
needless and mischievous attack on trial by jury. Ou what conceivable 
ground does he defend this demolition of one half of its scope and effect? 
For a thousand years and upwards it has been esteemed a main bulwark of 
public justice and popular safety. If it be useless in half the cases to 


' The act for consolidating and amending the law of attorneys has a similar sched- 
ule to that of the bankruptcy act, containing the utles of acts repealed, whether partly 
or wholly ; and that schedule has been found very useful and satisfactory. 

? Law Magazine for August, p. 155. “ The Bill against Trial by Jury.” 
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which it has hitherto been extended, how came it to pass that no one 
ever found that out till Sir J. Jervis brought in his bill this session for its 
semi-destruction ! ”’ 

To this it might be answered, that for at least five hundred years coats 
of mail were esteemed a necessary instrument of defence ; yet the time 
came when they ceased to be so, and ceased to be thought so, and the 
fact of their previous reputation was not thought to afford a sufficient 
ground for perpetuating their use. For centuries before the year 1833 
fines and recoveries, and for centuries also before the year 1544 terms for 
years, were esteemed a main bulwark of safety to the landowner; yet 
both of these time-honored institutions, if we may so call them, came to 
an end, and landowners are not the worse. Again: London was, for we 
know not how many hundred years, without any drainage whatever; and 
now, for no inconsiderable time, she has enjoyed partially her present 
subterranean sewerage. Was it ever a tenable argument for not giving 
London her present sewerage, that she had been so long without any? or 
is it now a tenable argument for not adopting a better system of sewer- 
age, that London has for some very long time been in the habit of relying 
on the present one ! 

In truth, of all arguments, that a) antiguitate simply is the most irra- 
tional, the most unfit to be addressed to men. If any inference could be 
safely or justly drawn from the mere fact of an institution having re- 
mained unchanged for a thousand years, it should rather be that it must 
have ceased to be applicable, than that it is of great value. For as it is 
unquestionable that men, or at least Anglo-Saxon men, do not remain 
stationary, so that the state of society now is totally different from that of 
the days of Alfred, it should rather be concluded that the institutions 
which were created by, and adapted to, the wants of our rude forefathers, 
are not adapted to a state of society infinitely more complicated, infinitely 
more refined. In reality, however, the argument of antiquity is quite 
worthless for any other purpose than that of historical reverence. To 
show that an institution has been maintained, by a people of any intelli- 
gence and energy, for a long time, is certainly an argument in favor of 
the presumption, that that institution possessed merit at some time, and 
probably for a long time, otherwise the people would have destroyed it ; 
but, as an argument either for or against i's actual and existing value, it 
is, as we have said, wholly worthless and delusive, and only fit to be 
addressed to persons without education and without reflection. 

With regard to the actual and existing merits of the jury system of 
trial, we have on more than one occasion expressed our opinion in this 
journal. We hold it to be a relic of ruder times, which it is quite a mis- 
take to perpetuate in our system of administering justice. We are not 
here to inquire when it was a beneficial institution ; we assume that it has 
been so for some given time, but we conceive its value has long been 
equal to that of fines and recoveries, and coats of mail; in other words, 
whatever it may have been, it has long ceased to be useful. ‘Uhe difficult 
and it is only the difficult ones 





cases that have to be decided at this day 
that test the efficiency of the tribunal — are principally cases complicated 
both as to the law and the facts: cases, particularly in criminal matters, 
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in which frequently all the material evidence is circumstantial, and requir- 
ing considerable acumen and knowledge to enable the jury to elicit the 
truth. Matters involving medical, chemical, and general scientific know- 
ledge ; matiers requiring the habit of investigation of an educated mind ; 
matters presented to the jury by men of the most highly educated and 
sharpened intellects, often in a mode studiously destined to produce mys- 
tification —these are the subjects on which juries are called upon to 
exercise their functions. And of what sort of men are juries composed ! 
Usually of persons with scarcely sufficient education to understand the 
ordinary conversational language of educated men, and quite incapable of 
any close or acute reasoning. But this, it will be said, is an objection to 
the mode of composing juries, not to juries themselves. It is; but we 
are dealing with the jury system as it exists, and not with an ideal jury 
system, which it may be impossible to conjure into existence. But, sup- 
posing juries to be formed of men of competent education and intelligence, 
of what use is such a body at all? It is clear that it cannot be necessary, 
on the ground of a judge being incapable of collecting the facts; if that 
were so, then a jury would be as essential to courts of equity and bank- 
ruptey as to a court of common law: to none of which it is thought or 
found to be necessary. But it is said to be requisite for the protection of 
the public — to stand, as it is called, between the Crown and the subject. 
To this it may be answered, in the first place, that the only sort of case 
in which there could be any practical necessity, for the protection of the 
subject, fur a jury to stand between him and the Crown, would be political 
trials ; and these may be dismissed with the observation, that, since the 
judges have been independent of the Crown, the danger is rather the 
other way, of judges leaning towards a political offender, from notions of 
humanity, or from a love of popularity, a thing which they may win or 
lose, than of leaning towards the Crown, to obtain a favor of which they 
are quite independent. In modern times, too, the great power of public 
opinion, and, we may add, the higher tone of individual integrity, com- 
bine to make judges shrink from any intentional act of injustice. 

‘Then with regard to all cases, other than political cases, what is meant 
by the jury protecting the subject? Prima facie the judge can have no 
more leaning for or against one of two contending parties than a jury ; 
and if it be said that the sympathies of a judge may be expected to be 
with the richer or more refined of the parties, the answer is, that the 
sympathies of the jury may be expected to be the other way, and there- 
fore that the end which is pretended to be sought is not attained ; the 
object not being that the poor or the vulgar should have an unfair advan- 
tage, any more than the rich and refined, but that all shall have justice. 
‘To this it may be added, that in ninety-nine cases out of a hundred neither 
party is of sufficient note or impertance for the judge to trouble his head 
about him personally ; and that there is much less- chance of a judge 
being swayed by personal or local prejudices or affections, than of a jury 
being so swayed, keeping particularly in mind that the chances of a wrong 
bias are, as between a jury and a judge, as twelve to one. 

As regards the feelings of the people themselves about jury trial, it is 
difficult at present to ascertain what they are. The fact that we noticed 
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in our last number, relating to the small number of cases, under the 


county court jurisdiction, in which resort has been had to a jury, is of 


some significance, as showing, at least, no overweening reliance on the 
justice of juries, as compared to that of judges, in a considerable class of 


her Majesty’s litigants. It is, of course, not conclusive. Another fact 
of great importance, as regards the views of litigants of the wealthier 
kind, may be noticed, viz., that in all the complaints that the public make 
against the court of chancery, no one has ever thought of including a 
complaint that it is not provided with juries to try its facts. 

We believe, that in almost all cases affecting civil rights of any amount 
or value, the parties would themselves greatly prefer the decision of judges 
than of juries on the facts, relying more on their intelligence, and not less 
on their integrity. We believe, further, that the vitality of trial by jury 
is thoroughly exhausted; that it is ripe for destruction ; and that when it 
has been destroyed, men will marvel, as they have done in regard to 
many other worn-out institutions, that they should so long have thought 
the welfare of the state depended on a thing so utterly without force. 


London Jurist. 


Fees in Surrotk. We have thought it would be interesting to our 
readers to see a reprint of the rules established several years since by the 
principal members of the Suffolk Bar regulating their fees. We, there- 
fore, publish what is usually called with us the ‘* Old Fee-bill,’’ which, 
though not binding upon the present members of the Suffolk Bar, may 
yet afford them assistance in the practice of their profession. 

These rules were framed with great care by the leading members of 
the profession, and contain much which recommended them to the Bar 
generally. 

Advice or Consultation. 
For advising when the property in dispute exceeds 100 — 

and does not exceed 500 dollars, not less than ? $4 
For advising when the property exceeds 500 dollars, not less than 5 

Drafting of Legal Instruments. 

The compensations in these cases do not admit of any precise rule. 
The service to be compensated is compounded of professional advice and 
knowledge, and the labor of applying them in writing to each particular 
ease. 

Letters before Suit. 

For a letter demanding payment, under 500 dollars. . 
Above 500 dollars ; ° , , ° : , . . 3 
Writs, §&c. Advising and Commencing the Action. 

Where the demand or cause of action does not exceed 100 dollars $3 
Where the demand or cause of action exceeds 100 dollars, and not 

500 dollars. , : : . ‘ ; 
Where the demand or cause of action exceeds 500 dollars 

Trustee Process, Advising, §c. 

One dollar in addition to each of the sums chargeable as above for 
common writs, that is, four, five, and six dollars, instead of three, four, 
and five. 
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These charges are to be made when the action is settled before entry, 
and are to be paid together with the sheriff’s fees 
In addition to these charges the plaintiff’s attorney or counsellor will 
charge his fees for advice, if the case be such as to authorize such charge 
to the plaintiff. 
FEES IN THE COURT OF COMMON PLEAS. 


For Plaintiff’s Counsel or Attorney. 

If he prevails, the counsel or attorney is to charge the plaintiff with 
the bill of costs and give him credit for it, if it be received from the de- 
fendant, or on execution. 

He is also to charge the fees for arguing the cause, if argued either to 
the court or jury. 

If the plaintiff does not prevail in the suit, his counsel or attorney is 
to charge the writ according to the rates before stated, and all sums of 
money paid for the plaintiff in carrying on the suit. He is also to charge 
a term fee for each term. 


In cases not exceeding 100 dollars i : ; : $3 
In cases exceeding 100 and not exceeding 500 dollars , ‘ 4 
In cases exceeding 500 dollars. , ‘ ‘ : P , 5 


If the cause be argued to the court or jury, the arguing fee is to be 
charged for the term at which the argument took place, instead of the 
term fee. 

In cases, where several actions are- brought on one and the same title, 
or on the same policy of assurance, or other like cases, in which a// are 
governed by the decision of one, or more, either term fees or half term 
fees may be charged at discretion, in such actions as are not tried or 
argued. 

For Defendant’s Counsel or Attorney. 

Where the defendant prevails, his counsel or attorney is to charge the 
bill of costs recovered against the plaintiff, and in addition thereto, term 
fees as before stated, excepting the term when the cause is argued to the 
court or jury, when the arguing fee is to be charged instead of a term fee. 

But when the costs cannot be obtained of the plaintiff, the defendani’s 
counsel may charge either the bill of costs and arguing fee only, or the 
term fees and arguing fee only, at his option. 

If the defendant does not prevail, his counsel or attorney is to charge 
him term fees, as aforesaid, for each term. If the cause be argued, the 
arguing fee is to be substituted for the term fee at the term when the 
argument is had. 


For arguing a cause in the common pleas, not less than : . oe 
For trustee's answer, &c. where he has no effects ‘ : ; 3 
Where he has effects exceeding 100 dollars : P , : 5 
For a surrender of principal by bail, &c. .. ; : ‘ . 5 


SUPREME JUDICIAL COURT. 
For Plaintiff's Counsel or Attorney. 

When the plaintiff prevails, the counsel or attorney is to charge the bill 
of costs in the court of common pleas, and in the supreme court, and fees 
of arguing to the court or jury, or both, as the case may be. 

When the plaintiff does not prevail, the counsel or attorney is to 
charge the sums paid in the prosecution of the suit, and term fees, double 
the amount chargeable as term fees in the common pleas, and also the 
fees of arguing the cause either to the court or jury, or both, as the case 
may be. 
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Defi ndant’s Counse! or Attorney. 

When the defendant prevails, the counsel or attorney is to charge the 
bill of costs and the fees for arguing the cause to the court or jury, or 
both, as the case may be, and term fees double the amount chargeable in 
the court of common pleas. 

When the costs cannot be obtained from the plaintiff, the defendant's 
counsel may charge the bill of costs and arguing fee only, or the term 
fees and arguing fee only, at his discretion. 

When the defendant does not prevail, the counsel or attorney is to 
charge term fees double the amount chargeable as term fees in the com- 
mon pleas, and instead of term fee, the fees of arguing at the term when 
argument is had. 


For arguing a cause to the jury in the supreme ne court, for 


plaintiff or defendant, not less than ‘ $20 
For arguing a question to the court, for plaintiff or de fendant, not 
less than ; ‘ ; ‘ , j : ; , : 20 


But when the matter in dispute does not exceed $100 in value, the 
counsel shall charge for arguing the cause, what they shall deem a 
reasonable compensation. 


For divorce ‘ ‘ ; : , . Not less than $ 20, 
For naturalization . ; : ; exclusive of clerk’s 
For process of partition : , ; : duties. 


DISTRICT AND CIRCUIT COURTS. 

The fees are to be the same in all respects as in the supreme judicial 
court, with such additions thereto as the peculiar practice of these courts 
may make proper in the opinion of gentlemen who may practise therein. 

Refe rences, J Cc. 

In all arbitrations, and in references entered into in the supreme judicial 
court and court of common pleas, an! rules entered into before a justice 
of the peace, the compensation is to be regulated according to the rate of 
fees established as to the courts of common pleas and the supreme court, 
as to arguing cases ; and for the advice and preparation for the hearing, a 
reasonable charge to be made according to the spirit of these rules. 

After the term when a cause is referred, and before the term when the 
report is made, the counsel or attorney of the plainuff, and the counsel or 
the attorney of the defendant, shall charge half term fees only. 

Collecting Money. 

For attention and responsibility of the attorney or counsel in effecting 
a settlement with the debtor before judgment, and obtaining the money 
due, or for obtaining execution and committing the same to a proper offi- 
cer, and receiving the money from him or from the debtor, and paying the 
same over to the creditor, when the amount does not exceed one thousand 
dollars, a commission of two and one half per cent. is to be charged, and 
for every hundred dollars above one thousand dollars, a commissivn of one 
dollar 


When mortgaged premises are sued for, and the money is paid, the 
like rate of commission is to be charged ; but if the demandant receives 
his writ to take possession, or when the judgment recovered is to be 
satisfied by levy on real estate, a reasonable compensation shall be charged 
and received. 

If the plaintiff thinks fit to take the execution from the attorney or 
counsel, and disposes of the same himself, he shall be charged and 
required to pay the same percentage as if the attorney had collected the 
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: money, or done other duty as to the execution, which would entitle him 
to a commission according to the foregoing provisions. 

Where money is collected for a client, who lives out of the common- 
wealth, a commission of three per cent. shall be charged to him upon the 
amount received. 

When the plaintiff cannot obtain any benefit from his suit, the counsel 
or attorney may charge the bill of costs only. 

These rules are intended to establish the lowest compensation; and not 
to restrict gentlemen from taking higher compensation in cases of diffi- 
: culty or magnitude ; and these rules are not to apply to cases not exceed- 
/ ing twenty dollars. 
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if Name of Insolvent. Residence. me gy of Name of Commissioner. 
: roceedings. | 
Backus, George W. |Buston, Oct 11, |J. M. Williams. 
a Reals, Melvin Lenox, 66 8, Thomas Robinson. 
~~ Blake, Drayton |Wrentham, va 15, Francis Hilliard. 
oi [ Bliss, Erastus 3. Adams, 66 20, |Thomas Robinson. 
Bond, Edward G. |\Springfield, - ll, George B. Morris. 
+g Butcher, John J., et al. Boston,  *%, J. M. Williams. 
q | Coney, Levi |Ashburnham, . 16, Henry Chapin. 
we ' Crary, Nathan A. |Lowell, es 20,  |Asa I’, Lawrence. 
x to sag, Laser ppesthestes, a i ree — 
arlin, Edward C. synn, 7 ohn G. King. 
7 Dorr, Henry P. W. Stockbridge, “ 29’ Thomas Robinson. 
i Drake, Lincoln Easton, S 11, |David Perkins. 
: Drury, Elijah Boston, ee 29, |J. M. Williams. 
it Everett, Benjamin H. Canton, “ 30, | Francis Hilliard. 
a ! Flanders, William Chilmark, Sept. 26, Leavitt Thaxter. 
; Foster, Francis A, etal. (Boston, Oct. 24, |J. M. Williams. 
4 Hayes, Joshua Roxbury, = 19, | Francis Hilliard. 

i] Harris, Nathaniel Methuen, ae 16, John G. King. 

4 Hawes, Henry L. Medway, és 8, (Francis Hilliard. 
Head, Samuel K. Lynn, «© 10, ~=|John G. King. 

4 [ Holbrook, Caleb Randolph, ¢ 16, |Francis Hilliard. 
, Holmes, John |'Tisbury, Sept. 26, (Leavitt Thaxter. 
Johnson, Reuben Lynn, Oct. 20, |John G. King. 

Lane, Edwin J. Lowell, ss 6, | Asa F. Lawrence. 
Livermore, Elisha, Jr. Cambridge, 66 6, |Asa F. Lawrence. 
j Marsh, Lyman Springfield, o 15, |George B. Morris. 
' McDaniel, Daniel Boston, ss 22, |J. M. Williams. 
; Meacham, Giles A Watertown, es 16, |Asa F, Lawrence. 
i Moore, William Boston, “ 2, |J. M. Williams. 
} Morgan, Albert Gloucester, Sept. 16, |Jchu G. King. 
} Peirce, Cyrus | Boston, “6 23, (J. M. Williams. 
| Perry, Curtis E. Warwick, és 18, D. W. Alvord. 
| Pierson, William F. Lowell, 6 19, |Asa F. Lawrence. 
Rasmusson, Augustus Charlestown, “« 27, |Asa F. Lawrence. 
Tilden, Robert New Bedford, és 13, | David Perkins. 
i Towne, Henry M. ‘Belchertown, “s 4, |Myron Lawrence. 
Trott, Amos, etal. Boston, se ll, (J. M. Williams. 
Tuttle, John ‘Cambridge, “ 17, |Asa PF. Lawrence. 
Videlo, Charles J. | Pittsfield, 6 10, Thomas Robinson. 
Williams, Thomas A. ‘Boston, ee 25, |J.M. Williams. 
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